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The following information was requested on 22 December 2023:

I am writing to make an open government request for all the information to which | am entitled
under the freedom of information act.

I am outlining my query as specifically as possible. If however this request is too wide or too
unclear, | would be grateful if you could contact me as | understand that under the act, you are
required to advise and assist requesters.

Published NHS Resolution figures suggest that Clinical Negligence payments have risen to
around £2.6bn in 2022/23 from £1.3bn in 2012/13 [1,2,3].

[1] Page 54: https.//resolution.nhs.uk/wp-content/uploads/2020/07/NHS-Resolution-2019 _20-
Annual-report-and-accounts-WEB. pdf

[2] Page 43: https.//resolution.nhs.uk/wp-content/uploads/2021/07/Annual-report-and-accounts-
2020-21-web.pdf

[3] Page 40: https://resolution.nhs.uk/wp-content/uploads/2023/07/NHS-Resolution-Annual-
report-and-accounts-2022 23-3.pdf

I would like to be provided with all information produced during 2023 that is held by NHS
Resolution and refers to the reasons, or potential reasons, for the rise in the level of those
payments.

The information | am interested in may be held in - but will not be limited to - emails, memos
and reports.

Our Response

Due to the broad nature of this request, we are unable to readily identify and locate all
of the relevant information. We note you have requested:

I would like to be provided with all information produced during 2023 that is held by NHS
Resolution and refers to the reasons, or potential reasons, for the rise in the level of those
payments.


https://resolution.nhs.uk/wp-content/uploads/2020/07/NHS-Resolution-2019_20-Annual-report-and-accounts-WEB.pdf
https://resolution.nhs.uk/wp-content/uploads/2020/07/NHS-Resolution-2019_20-Annual-report-and-accounts-WEB.pdf
https://resolution.nhs.uk/wp-content/uploads/2021/07/Annual-report-and-accounts-2020-21-web.pdf
https://resolution.nhs.uk/wp-content/uploads/2021/07/Annual-report-and-accounts-2020-21-web.pdf
https://resolution.nhs.uk/wp-content/uploads/2023/07/NHS-Resolution-Annual-report-and-accounts-2022_23-3.pdf
https://resolution.nhs.uk/wp-content/uploads/2023/07/NHS-Resolution-Annual-report-and-accounts-2022_23-3.pdf

The information | am interested in may be held in - but will not be limited to - emails, memos
and reports.

The information requested will also be subjective and will require several members of
staff to conduct individual searches of e-mails, memos and reports and to manually
review these to identify and extract the relevant information. This would be quite an
onerous task and one that we believe would likely exceed the Freedom of Information
Act 2000 (FOIA) cost limit.

Therefore, we estimate that the cost of complying with the request in its entirety would
exceed the ‘appropriate limit’. Section 12(1) of the FOIA is a provision which allows a
public authority to refuse to comply with a request for information where the cost of
compliance is estimated to exceed a set limit (known as the ‘appropriate limit’). The
‘appropriate limit’ for NHS Resolution is £450. This equates to 18 hours of work at the
rate of £25 per hour set out in the ‘Fees Regulations’.

Even if each individual member of staff that may hold the relevant information were to
carry out a search of their records for all information where the words ‘“the rise in the level
of claims payments” appeared, this would still require a manual review to ensure that the
records meet the request. We estimate that this exercise would likely exceed 30 hours,
as it would involve, identifying the various members of staff that may hold the relevant
information, locating the relevant records and extracting the relevant information.

Some information that may be of interest

Further to our obligation under section 16 of the FOIA to provide advice and assistance
to requesters, we are able to advise you of the following information that is readily
available and which we believe answers some of your request:

Annual payments for clinical negligence claims can relate to incidents which occurred
many years ago. They include interim payments made before final settlement terms are
agreed, amounts paid upon final settlement, and the ongoing annual costs of the most
severe claims (settled under periodic payment orders - PPO). As we settle more severe
claims on the basis of periodic payments for long term future costs, the total amount of
PPO payments in each year increases.

This, together with the extension of state backed clinical negligence indemnity in recent
years to liabilities in General Practice, is why looking at annual cash costs in isolation
can be misleading. Underlying costs in clinical negligence claims have, however, risen
substantially over the longer term, including due to a 2017 change in an accounting
factor applied to compensation payouts for future costs such as care and loss of
earnings, and the increasing costs of compensation for those who are most severely
harmed and require life-long care. This is the personal injury discount rate (PIDR).
Please see here for information on the current position in relation to PIDR (Personal
Injury Discount Rate - GOV.UK (www.gov.uk)).



https://www.gov.uk/guidance/personal-injury-discount-rate
https://www.gov.uk/guidance/personal-injury-discount-rate

Learning from these incidents to ensure that they can be prevented is essential and
underpins NHS Resolution’s work with the NHS to use its unique role as a national
indemnity body to help improve safety.

Background:

The drivers of the cost of clinical negligence includes three main constituent elements:
claims volume (the number of claims made in a year); damages payments
(compensation); and legal costs.

Claim volume trends have mainly been influenced by legal market factors, Covid-19,
and NHS Resolution indemnifying general practice. When adjusted for new general
practice claims, the volume of claims has levelled out since 2013-14.

Legal costs are being addressed through proposals currently under consideration by
the Civil Procedure Rules Committee, and recent Rule amendments for fixed
recoverable costs (Fixed Recoverable Costs for Lower Value Clinical Negligence
Claims - NHS Resolution).

Increased compensation payments have been the main driver for a rise in the cost of
clinical negligence. There are a number of reasons for this, they are addressed in a
Department of Health and Social Care (DHSC) submission to the Health and Social
Care Select Committee inquiry into NHS Litigation Reform, referred to in written
evidence submitted by DHSC (NLR0OO070) to the Health and Social Care Select
Committee - committees.parliament.uk/writtenevidence/40836/pdf/). They include a
2017 change to the relevant rate for calculating the value of up-front settlements for
future losses such as the cost of treatment and care, and loss of earnings. This
substantially increased the cost of compensation. The higher costs also reflect
increases in the cost of long-term care and treatments for severely injured people.
Higher value awards which involve these significant future costs are growing at rates
higher than general inflation.

Higher-value awards, mainly for maternity claims, make up a large proportion of the
overall amount paid in compensation.

Evidence from publicly available documents:

The volume of claims remains relatively static against a backdrop of increased activity
within the NHS over a 10 year period (See Section 12, Written evidence submitted by
the DHSC (NLRO0O070) committees.parliament.uk/writtenevidence/40836/pdf/)

Overall costs have continued to rise steeply, driven by rising payments for
compensation, accounting for 73% of annual payments for claims by 2020-21. Higher
value awards, mainly for maternity claims, make up a large proportion of the overall
amount paid in compensation and are growing at rates significantly higher than inflation.
Several factors have influenced the growth in the cost of these higher-value claims,
including increased use of PPOs, the 2017 reduction in the Personal Injury Discount
Rate (PIDR), as well as external factors such as the rising cost of social care and
increasing life expectancy. However, together these factors alone cannot fully explain
their steep rise. It appears that a proportion of the rise may be due to precedent setting



https://resolution.nhs.uk/2023/09/18/fixed-recoverable-costs-for-lower-value-clinical-negligence-claims/
https://resolution.nhs.uk/2023/09/18/fixed-recoverable-costs-for-lower-value-clinical-negligence-claims/
https://gbr01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fcommittees.parliament.uk%2Fwrittenevidence%2F40836%2Fpdf%2F&data=05%7C02%7Cnhsr.foi%40nhs.net%7Cfbd9fe942d394a52782c08dc15ed935b%7C37c354b285b047f5b22207b48d774ee3%7C0%7C0%7C638409357344388939%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=%2FjzzdMHZ80YeGQqCKtG3FaGtAbKv5282nCswe%2FgEqTk%3D&reserved=0
https://gbr01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fcommittees.parliament.uk%2Fwrittenevidence%2F40836%2Fpdf%2F&data=05%7C02%7Cnhsr.foi%40nhs.net%7Cfbd9fe942d394a52782c08dc15ed935b%7C37c354b285b047f5b22207b48d774ee3%7C0%7C0%7C638409357344388939%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=%2FjzzdMHZ80YeGQqCKtG3FaGtAbKv5282nCswe%2FgEqTk%3D&reserved=0

in the Courts. (see Section 14, \Written evidence submitted by the DHSC (NLR0O070)
committees.parliament.uk/writtenevidence/40836/pdf/).

We hope the above information is helpful and provides some of the information
requested.

For details of the claims data that we publish please see the following links:

Annual report statistics: - Annual statistics (including Factsheet 5) - NHS Resolution

You may also find it helpful to review the work of the Getting It Right First Time team
with whom NHS Resolution has been working with to undertake in-depth analysis of our
claims data. They have produced a number of reports from analysing our claims data
which has been shared following approval of the confidentiality advisory group to the
use of confidential patient information for this purpose.

If you would like to know how data is categorised in our Claims database please see
the following link: Glossary

This concludes our response to your request.

If you are not satisfied with the service that you have received in response to your
information request, it is open to you to make a complaint and request a formal review
of our decisions. If you choose to do this, you should write to Tinku Mitra, Deputy
Director of Corporate and Information Governance, Data Protection Officer for NHS
Resolution, within 28 days of your receipt of this reply. Reviews of decisions made in
relation to information requests are carried out by a person who was not involved in the
original decision-making about the request.

If you are not content with the outcome of your complaint, you may apply directly to the
Information Commissioner for a review of the decision. Generally, the Information
Commissioner will not make a decision unless you have exhausted the local complaints
procedure. The address of the Information Commissioner’s Office is:

Wycliffe House
Water Lane
Wilmslow
Cheshire

SK9 5AF

https://ico.org.uk/



https://gbr01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fcommittees.parliament.uk%2Fwrittenevidence%2F40836%2Fpdf%2F&data=05%7C02%7Cnhsr.foi%40nhs.net%7Cfbd9fe942d394a52782c08dc15ed935b%7C37c354b285b047f5b22207b48d774ee3%7C0%7C0%7C638409357344388939%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=%2FjzzdMHZ80YeGQqCKtG3FaGtAbKv5282nCswe%2FgEqTk%3D&reserved=0
https://resolution.nhs.uk/resources/annual-statistics-including-factsheet-5/
https://improvement.nhs.uk/news-alerts/getting-it-right-first-time-recruits-new-clinical-leads/#h2-getting-it-right-first-time-girft-overview
https://gettingitrightfirsttime.co.uk/
https://resolution.nhs.uk/resources/understanding-nhs-resolution-data/
mailto:tinku.mitra@nhsla.com
https://ico.org.uk/

