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2 June 2020 
 
FILE REF:    SHA/23302 
 
 
 
DECISION MAKING BODY:  NHS COMMISSIONING BOARD 

(NHS England and  
NHS Improvement – Midlands) 

 
GDS CONTRACTOR:  BUPA Dental Care, Tutbury 
 
DISPUTE RESOLUTION: NATIONAL HEALTH SERVICE (GENERAL DENTAL SERVICES 

CONTRACTS) REGULATIONS 2005  
 
RE:    LATE SUBMISSIONS OF CLAIMS 
 
 
1 Outcome 

 
 

1.1 I conclude that as the 73 claims were not submitted within 2 months of the date upon which 
the course of treatment was completed, in accordance with Schedule 3, Part 5, paragraph 38 
of the NHS (General Dental Services Contracts) Regulations 2005, and further that the 
circumstances of the Contractor’s claim do not meet the threshold for force majeure as set out 
in the Policy Book, the Contractor is not entitled to payments for those claims. 
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FILE REF:    SHA/23302 
 
 
 
DECISION MAKING BODY:  NHS COMMISSIONING BOARD  

(NHS England and  
NHS Improvement – Midlands) 

 
GDS CONTRACTOR:  BUPA Dental Care, Tutbury 
 
DISPUTE RESOLUTION: NATIONAL HEALTH SERVICE (GENERAL DENTAL SERVICES 

CONTRACTS) REGULATIONS 2005  
 
RE: LATE SUBMISSIONS OF CLAIMS 
 
1 Introduction 
 

1.1 The Contractor has referred the dispute in relation to its GDS contract for dispute resolution 
under the provisions of paragraph 54 of Schedule 3 of the National Health Service (General 
Dental Services Contracts) Regulations 2005 (the “Regulations”). 

1.2 The Secretary of State for Health and Social Care has directed that NHS Resolution exercise 
the functions of dispute resolution on his behalf. I, as an authorised officer of NHS Resolution, 
have made this determination. 

2 Application for Dispute Resolution  

2.1 By email dated 28 November 2019, the Contractor applied to NHS Resolution for dispute 
resolution.  

2.2 I have had regard to the following documents made available to me in consideration of this 
matter to ensure the just, expeditious, economical and final determination of this dispute: - 

2.2.1 The Contractor’s application to NHS Resolution for dispute resolution dated 28 
November 2019; 

2.2.2 The Contractor’s letter to NHS Resolution dated 6 January 2020 with enclosures; 

2.2.3 NHS England and NHS Improvement - Midlands (“NHSE&I”) letter to NHS Resolution 
dated 7 January 2020 with enclosures;  

2.2.4 Email exchange between NHS Resolution and the Contractor dated between 10 and 
27 January 2020;  

2.2.5 NHSE&I email to NHS Resolution dated 15 January 2020 with enclosures;  

2.2.6 NHSE&I email to NHS Resolution dated 11 February 2020;   

2.2.7 NHSE&I’s email to NHS Resolution dated 27 March 2020; 

2.2.8 The Contractor’s email to NHS Resolution dated 30 March 2020; 
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2.2.9 The Contractor’s emails to NHS Resolution dated 28 & 29 April 2020; 

2.2.10 NHSE&I’s email to NHS Resolution dated 7 May 2020. 

3 Consideration 

3.1 I note that the initial application for dispute resolution concerns NHS Business Services 
Authority’s (“NHS BSA”) decision not to accept 82 claims totaling 168.2 Units of Dental Activity 
(UDA) for a named performer, who had been working at BUPA Dental Care, Tutbury between 
13 May 2019 and 13 August 2019.  

3.2 I note the Contractor’s total contract size is 9,200 UDA and the total number of UDA’s in 
dispute is 1.83% of the overall contract. The 82 claims were rejected by NHS BSA on grounds 
of them having been submitted late due to a provider error. The Contractor has now requested 
that the claims be accepted by the NHS. 

 
3.3 I note that Schedule 3, Part 5, paragraph 38 of the NHS (General Dental Services Contracts) 

Regulations 2005 states: 
 

“Notification of a course of treatment, orthodontic course of treatment etc.  
 
38.—(1) The contractor shall, within two months of the date upon which—  
 

(a) it completes a course of treatment in respect of mandatory or additional services;  
 

(b) it completes a case assessment in respect of an orthodontic course of treatment that 
does not lead to a course of treatment;  
 

(c) it provides an orthodontic appliance following a case assessment in respect of 
orthodontic treatment;  
 

(d) it completes a course of treatment in respect of orthodontic treatment;  
 

(e) a course of treatment in respect of mandatory services or additional services or 
orthodontic course of treatment is terminated; or  
 

(f) in respect of courses not falling within sub-paragraph (d) or (e), no more services can be 
provided by virtue of paragraph 5(4)(b) of Schedule 1 (orthodontic course of treatment) 
or paragraph 6(4)(b) of this Schedule,  

 
send to the Primary Care Trust, on a form supplied by that Trust, the information specified in 
subparagraph  (2).  

 

(2) The information referred to in sub-paragraph (1) comprise of—  

(a) details of the patient to whom it provides services;  
 
(b) details of the services provided (including any appliances provided) to that patient;  
 
(c) details of any NHS Charge payable (and paid) by that patient; and  
 
(d) in the case of a patient exempt from NHS Charges and where such information is 

not submitted electronically, the written declaration form and note of evidence in 
support of that declaration”.  

 
3.4 I further note that the service provided by NHS BSA includes requests for consideration of late 

claims. Requests are processed in line with the National Dental Contract Management Service 
Single Operating Model (SOM) 2019/20 (copy provided to me by NHSE&I). I note page 8 
includes the following: 
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“3.6 Late Submission of FP17/FP17(O) 

 
Assumptions: 

 
All requests for late submission are received directly by, or forwarded to, NHS DS 
 
Any NHS DS recommendations regarding allowing, or otherwise, late 
submitted UDA/UOA/Cot will include details of any previous late claim 
requests 
 
All ‘allowed’ late claims to be re-submitted by contractors via CoMPASS. 
 
The next relevant MY or YE letter will include a reference to allowing or not allowing 
the claims, as detailed in the Cat 2 sub-category 

 
Whenever a dispute is raised the option for the contractor to ‘appeal’ directly to the 
team or other confirmed resolution routes will be given 

 
NHS England Policy book list of allowable FM circumstances, including potential 
evidence to support any applications, will be collated by NHS DS and agreed by 
NHSE” 

 
3.5 I note the NHS England Policy Book for Primary Care for Primary Dental Services states “The 

Commissioner must, by 31 October in the relevant financial year, determine the number of 
UDAs and UOAs that the contractor has provided between 1 April and 30 September in that 
year. This information will be based on the notifications of treatment (FP17s) made by the 
contractor under paragraph 38 of Schedule 3 of the GDS Regulations and paragraph 39 of 
Schedule 3 of the PDS Regulations and provided to the Commissioner by NHS DS. Where 
the notifications of treatment are disputed by the contractor, the contractor should liaise 
directly with NHS DS for resolution of their issue. Notifications of courses of treatment must 
be made within 2 months of a course of completed treatment. Contractors must ensure that 
notifications are made on time as the Commissioner is not obliged to pay for activity which is 
not notified in accordance with this 2 month deadline.” 
 

3.6 The Contractor states that due to software issues the performer was not added on the 
CoMPASS system for Tutbury and that all of her claims had been rejected with the message 
‘invalid performer not on contract’. The Contractor then added the performer to the CoMPASS 
system and all her claims were re-submitted to NHS BSA, the earliest date when a claim was 
submitted being 18 September 2019.  

 
3.7 I note the Contractor had contacted NHSE&I and then NHS BSA, on at least two occasions, 

regarding its late submission of claims. On 29 October 2019 NHS BSA formally replied stating 
that after reviewing the Contractor’s request, it was unable to accept the late claims.  From 
the information provided it appears as though parties have attempted to resolve the matter via 
local dispute resolution however they have been unable to reach agreement and therefore I 
am of the view that I can proceed to consider this application for dispute resolution.  

3.8 I note that in its representations in response to the application for dispute resolution, NHSE&I 
has set out the relevant arrangements regarding the submissions of claims. I note the 
Shropshire and Staffordshire area of NHSE&I is one of several regions for which the mid-year 
and year end dental contract processes are managed on its behalf by NHS Dental Services 
of the NHS BSA. These processes include dental contract payments, activity scheduling, 
superannuation processes and performance reports on behalf of NHSE&I. 

3.9 I note NHS Resolution had considered that further information was required to assist the 
decision maker in order to determine whether the claims were properly submitted by the 
Contractor, in time or not. NHS Resolution requested copies of the relevant claims. The parties 
were also asked the date that the treatment was carried out and the date that the claims were 
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resubmitted correctly to the CoMPASS system. The parties were also asked to confirm who 
is responsible for the performer being registered on the CoMPASS system. 

3.10 I note NHSE&I’s response to NHS Resolution’s request for further information was that the 
date the treatment was carried out and the date the claim was submitted, along with copies of 
the relevant claims, is not information held by it. This information was said to belong to the 
Contractor and NHS BSA Dental Services.  I note NHSE&I did however confirm that the 
responsibility of adding a performer to CoMPASS is set out in the guidance by NHS BSA 
Dental Services at https://www.nhsbsa.nhs.uk/compass. I note the site states that CoMPASS 
is the dental contract management system for commissioners, providers, performers and 
practice staff. It also includes under the heading ‘CoMPASS’ ‘Adding or removing performers 
– England only’: 

3.10.1 Use the contract amend function on Compass to: 

3.10.1.1 add or remove performers from your contract 

3.10.1.2 change the allocation of NPE / NPEE between performers 

3.10.2 Do not forget to click on 'Submit' after you have made your changes or they will be 
lost 

3.10.3 You’ll need to email the completed Compass authorisation form CAF (Excel: 57KB) 
to your commissioning organisation within 7 days of submitting the changes. 

3.10.4 Read the ‘Guidance notes’ tab within the document for advice on how to complete the 
form.  Once completed, send the form to the appropriate email address in the ‘contact 
details’ tab. 

3.11 I note the above indicates that it is the Contractor’s responsibility to add a performer to 
CoMPASS and the Contractor has not disputed this. 

3.12 I note the Contractor’s reply to NHS Resolution’s request for further information, confirmed 
that the date when the performer was successfully added onto the CoMPASS system was 17 
September 2019. On the 29 April 2020, the Contractor indicated to NHS Resolution that there 
were 82 claims in dispute on CoMPASS, however the Contractor had looked again and noted 
there are 8 claims that are deleted or cleared claims, so taking the number in dispute down to 
74. The Contractor also checked the new list of disputed claims against the list it had 
previously sent to NHS Resolution, and noted that one claim, number 355906, is marked as 
disputed but on the Contractor’s SOE is showing as having being confirmed and the claim 
processed. The Contractor stated that this then brought down the number of claims disputed 
to 73, as per the new list sent to NHS Resolution. I note that NHSE&I has not disputed the 
Contractor’s further information which included a schedule listing the 73 patients, the date the 
treatments were carried out, and the date when the claims were resubmitted to NHS BSA. I 
therefore limit my consideration to the 73 claims, as opposed to the initial 82 claims that were 
in dispute.   

3.13 I note correspondence by email and letter between the Contractor and NHS BSA and NHSE&I 
between 9 October 2019 and 27 November 2019. It would appear from the Contractor’s email 
to NHS BSA dated 6 November 2019, that the Contractor contacted its IT department on 15 
July 2019 when it realised that not being able to see error codes, meant it had been unaware 
that the performer had not been registered on the CoMPASS system. I have already noted 
above that the performer was successfully added to the CoMPASS system on 17 September 
2019 
 

3.14 I note the requirements above at paragraph 3.5 for the Contractor to submit claims to NHS 
BSA Dental Services. Whilst I have some sympathy with the Contractor in that it wasn’t able 
to see any error codes and was therefore unaware that the claims had been rejected, there is 
clearly an obligation upon the contractor to add and remove performers from the CoMPASS 

https://www.nhsbsa.nhs.uk/compass
https://www.nhsbsa.nhs.uk/sites/default/files/2020-01/CAF_Form_England_Jan_2020v2.xlsx


6 
 

system as I have noted above. I also note that the Contractor has admitted that it was their 
error that the performer was not initially added to CoMPASS.  

 
 
3.15 Further I note the information now provided to NHS Resolution by the Contractor, indicates 

the dates that treatment was started and finished for the 73 patients in dispute. The earliest 
date for treatment ending is 13 May 2019 and the latest is 8 July 2019. In order for the claims 
to be accepted, they needed to be submitted within 2 months of the date upon which the 
course of treatment was completed. Therefore the earliest of the above claims needed to have 
been submitted by 13 July 2019 and the latest date for acceptance of the above claims would 
have been the 8 September 2019. I note from the information provided that the earliest date 
given for re-submission of a treatment claim to NHS BSA is 18 September 2019. No 
information has been provided to me to show that the 73 claims for UDA for the named 
performer, who had been working at Bupa Dental Care, Tutbury between 13 May 2019 and 
13 August 2019, were submitted in time.  

 
3.16 I note that claims for difficulty in submitting UDAs are also covered in the Policy Book section 

17 (Adverse Events) - 17.2 Contract Wording (including examples of events that may invoke 
the force majeure provisions) and 17.4 Possible Events or Circumstances for Dental Relief 
Claims. 

 
3.17 I note that Section 17 of the Policy book includes: 
 

“17 Adverse Events 
 

17.1 Background 
 

Adverse incidents are dealt with in the force majeure provisions of the standard GDS contract 
and PDS agreement. Although these provisions are not required by the GDS Regulations or 
the PDS Regulations, the majority of GDS contracts and PDS agreements will include them. 
The Commissioner is advised to check that the force majeure provisions *are included in each 
contract and if they are to follow the guidance in this policy. This policy is only applicable where 
the contract in question has retained the recommended force majeure provisions. 
 
*(I note that they appear on pages 134 & 135 of the Contractor’s contract.) 

 
The contractor is responsible for informing the Commissioner of any force majeure event 
promptly and no later than five working days of the occurrence of such circumstances or 
events as stipulated in Annex 8 4 and for lodging a claim for relief within the timescales 
specified within this document. 

 
The Commissioner is responsible for advising contractors of the outcome of any claim once 
processed and applying that relief to the contractor's contract by way of carry forward activity 
on the payment and contract systems. The decision-making process and calculation of relief 
tools are set out in the appendices. 

 
17.2 Contract Wording 

 
Clause 372 to 375 of the GDS contract and clauses 350 to 353 of the PDS agreement provide 
that: 'Neither party shall be responsible to the other for any failure or delay in performance of 
its obligations and duties under this Contract which is caused by circumstances or events 
beyond the reasonable control of a party. 

 
However, the affected party must in the occurrence of such circumstances or events: 

 
inform the other party in writing of such circumstances or events and of what obligation 
or duty they have delayed or prevented being performed; and 
 
take all action within its power to comply with the terms of this Contract as fully and 
promptly as possible.  
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Unless the affected party takes such steps, [the clause above] shall not have the effect 
of absolving it from its obligations under this Contract. For the avoidance of doubt, 
any actions or omissions of either party’s personnel or any failures of either party’s 
systems, procedures, premises or equipment shall not be deemed to be 
circumstances or events beyond the reasonable control of the relevant party for the 
purposes of this clause, unless the cause of failure was beyond reasonable control.' 

 
A force majeure event is one which is caused by circumstances beyond the 
reasonable control of either the Commissioner or the contractor that could not have 
been avoided or mitigated with reasonable care and where the event has had a 
material effect on the fulfilment of the contract.” 

 
3.18 I note the events that may invoke the force majeure provisions are as set out in section 17.2 

of the NHS England Policy Book for Primary Care for Primary Dental Services: 
 
Fire  
Flood 
Severe weather conditions 
Industrial action death of a significant performer   
Pandemic disease 
War 
Civil war  
Riot or armed conflict  
Radioactive, chemical or contamination biological contamination 
Pressure waves caused by aircraft or other aerial devices travelling at sonic or supersonic 
speed; 
Acts of terrorism; and/or 
Explosion. 
 

3.19 I note that the circumstances of the Contractor’s claim do not meet the threshold for 
consideration as force majeure as set out in the Policy Book.  

3.20 I note the Policy Book is clear that even if force majeure did apply, when it occurs early in the 
contract year (as in this case Months 4 to 6 of the 2019/20 contract year) it can be mitigated. 
I note section 17.3 (page 142/ 143) of the Policy Book states: “It is entirely reasonable to 
expect a contractor to make arrangements to ensure that activity lost through an unplanned 
event occurring at the beginning or middle of the financial year is recovered and the contracted 
activity is delivered in full by 31 March, and in all circumstances can be accommodated within 
the 4% tolerance of delivery of activity”.  

4 Decision 

 
4.1 I conclude that as the 73 claims were not submitted within 2 months of the date upon which 

the course of treatment was completed, in accordance with Schedule 3, Part 5, paragraph 38 
of the NHS (General Dental Services Contracts) Regulations 2005, and further that the 
circumstances of the Contractor’s claim do not meet the threshold for force majeure as set out 
in the Policy Book, the Contractor is not entitled to payments for those claims. 

 

Head of Operations 
Primary Care Appeals 
 


