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FILE REF:    SHA/23350 
 
 
 
 
DECISION MAKING BODY:  NHS ENGLAND – NORTH WEST 
     (CHESHIRE & MERSEYSIDE) 
 
GDS CONTRACTOR:   FOREGATE STREET DENTAL  
     PRACTICE 
 
DISPUTE RESOLUTION: NATIONAL HEALTH SERVICE (GENERAL DENTAL SERVICES 

CONTRACTS) REGULATIONS 2005 
 
 
RE: DISPUTE WITH REGARD TO A BREACH NOTICE AT 

FOREGATE STREET DENTAL PRACTICE, 144 FOREGATE 
STREET, CHESTER, CH1 1HB 

 
 
1 Outcome 

 
1.1 I conclude that NHS England was entitled to issue a breach notice to the contractor and further 

that NHS England was entitled to recover £30,864.54, as a result of the underperformance for 
the financial year 2018/19. 
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1 Introduction 
 

1.1 The contractor has referred the dispute in relation to its GDS contract for dispute resolution 
under the provisions of Paragraph 55 of Schedule 3 of the National Health Service (General 
Dental Services Contracts) Regulations 2005 (the “Regulations”). 

1.2 The Secretary of State for Health and Social Care has directed that NHS Resolution exercise 
the functions of dispute resolution on his behalf. I, as an authorised officer of NHS Resolution, 
have made this determination. 

2 Application for Dispute Resolution  

2.1 By letter dated 11 February 2020 the contractor applied to NHS Resolution for dispute 
resolution.  

2.2 I have had regard to the following documents made available to me in consideration of this 
matter to ensure the just, expeditious, economical and final determination of this dispute: - 

2.2.1 Letter dated 11 February 2020 from the contractor; 

2.2.2 Letter dated 25 February 2020 from the contractor, with enclosure; 

2.2.3 Email of 4 March 2020 from the contractor, enclosing a copy of its GDS Contract; 

2.2.4 Letter dated 26 March 2020 from NHS England, with enclosures and attachments; 

2.2.5 Letter dated 16 March 2020 from the contractor, received 16 April 2020. 

3 Consideration 

3.1 I note that the application for dispute resolution is in relation to the underperformance of Units 
of Dental Activity (“UDA’s”) for the period 2018/19. The contractor seeks to dispute NHS 
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England’s decision to issue a breach notice and to recover monies as well as the refusal to 
allow the underperformed UDA’s to be carried forward to the year 2019/20. 

3.2 I note that I have been provided with some background to the dispute.  I note that the 
contractor became a partner in the contract with effect from 1 March 2019 before becoming 
the sole contractor from 1 June 2019 and I have been provided with the contract variations to 
this effect.  I have also been provided with a signed copy of the declaration which sets out that 
“All patient charge revenue, guarantees, repairs and any shortfall within the financial year, 
identified at year end will be the responsibility of all partners.” 

3.3 I note that there is reference in the papers to various correspondence between the parties 
since the issuing of the breach notice, of which I have not been provided copies.  It would 
appear as though there has been some attempt at local dispute resolution as set out in the 
GDS Contract however the parties have been unable to resolve this and therefore the 
contractor has referred the matter in dispute to NHS Resolution.  There is no dispute from 
either party that local dispute resolution has not been entered into therefore I will proceed to 
consider the matters before me. 

3.4 I note that for the year ending 2017/18 the Contractor underperformed on its contracted activity 
of UDAs by 579. As this underperformance was within the 4% contractual tolerance allowed, 
this was carried forward to the 2018/19 contract year.  In a letter dated 16 July 2018 NHS 
England stated: 

“As this level of activity is within 4 percent of the total contracted activity we will carry forward 
579.20 UDAs which must be provided by the end of the current financial year. 

This activity will be added to your annual contractual delivery so you will be expected to 
provide 24,679.20 UDAs during 2018/19.  This will be entered on the payment schedule during 
August and will show on your following schedule.” 

3.5 I note that there is no dispute between the parties that there was an underperformance for the 
contract year 2017/18 or that this would be carried forward to the 2018/19 contract year. 

3.6 NHS Business Services Authority (NHS BSA) on behalf of NHS England, wrote to the 
contractor on 25 July 2019 with the “Year End Reconciliation” for the 2018/19 financial year 
advising “NHS England have instructed us, on their behalf, to communicate your year end 
delivery position and to take appropriate actions to reconcile this against your contractual 
activity” and that the “value of your under-delivered activity will be recovered by three 
instalments”.  The letter went on to state that “under delivery of your contractual activity is 
potentially a breach of contract.  Your NHS England Direct Commissioning Office (Local 
Team) will consider this separately following the year end reconciliation.” 

3.7 The letter of 25 July 2019 contained the following table showing the year end reconciliation 
and confirming that these details are available in the Year End Statement in CoMPASS. 

Scheduled 
UDA 
2018/19 

Less 
Brought 
forward 
UDA from 
2017/18 

Adjusted 
Scheduled 
UDA 
2018/19 

Contracted 
UDA 
2018/19 

% 
Delivered 
UDA 
2018/19 

Carry 
Forward 
UDA into 
2019/20 

UDA Value 
(£) 

Clawback 
(£) 

23,415.6 579 22,836.6 24,100.0 94.76 0 24.43 30,864.54 

 

3.8 I note that the letter of 25 July 2019 goes on to advise the contractor that if they believe any 
of the details in the letter to be incorrect then they can provide further evidence to NHS BSA 
via nhsbsa@dentalcases@nhs.net.  Further, the contractor is advised to contact NHS BSA 
as soon as possible and no later than 28 days from the date of the letter. 

mailto:nhsbsa@dentalcases@nhs.net
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3.9 There is nothing provided, by either party to demonstrate that the contractor raised any queries 
relating to the information included within the end of year reconciliation letter of 25 July 2019. 

3.10 NHS England proceeded to issue a breach notice to the contractor dated 9 September 2019 
which stated: 

 “You have not delivered the amount of services specified in the Contract. 

 Your year end delivery 23,415.6 udas 

 Your contractual obligation was to deliver 24,100 udas.” 

3.11 The contractor in its letter of 11 February 2020 seeks to challenge the issuing of the breach 
notice, the clawing back of money and not allowing UDAs to be carried forward. 

3.12 The contractor in its application for dispute resolution of 11 February 2020 goes on to state: 

“For the year 1st April 2017 to 31st March 2018 [the contractor] underperformed on the contract 
by 579 UDAs. He had informed the Local Area Team (LAT) of NHS England that he would 
probably fall short due to staff shortages. He was allowed to carry these UDAs forward to the 
next year. That is reasonable behaviour from the LAT.” 

3.13 And further: 

“I took over the practice towards the end of the following contract period from 1st April 2018 to 
31st March 2019. It was evident that we were going to miss the 24,100 target again by a small 
margin due to one of the dentists leaving and having to employ temporary/locum dentists to 
try to continue to deliver. We under delivered by 684.4 UDAs.” 

3.14 I note that the contractor states, in further support of its application for dispute resolution that: 

“Our request to carry forward the UDAs again was turned down on the basis that the rules 
didn't allow a double carry forward and adding the two shortfalls together meant we 
underdelivered by 5.24%. The regulations state that if you underdeliver by more than 4% all 
the UDAs CAN be clawed back, and a Breach of Contract Notice CAN be issued. Although 
the LAT CAN to do this, they DO have to be reasonable and CAN waive the Breach and CAN 
allow UDAs to be carried forward IF they are being reasonable and taking into account all 
factors regarding the delivery of NHS dentistry.” [Emphasis added by contractor] 

3.15 I note the reference in the letter of 11 February 2020 from the contractor to their request to 
carry forward the UDAs being turned down.  I have not been provided with a copy of this letter 
or any response provided by NHS England in which this request was turned down. 

3.16 I note, from the information provided, that there is a slight dispute between the figures given 
in the breach notice and those as provided in the “Year End Reconciliation 2018/19” from NHS 
BSA of 25 July 2019. 

3.17 I note that the breach notice does not appear to have taken into consideration the 
underperformance from 2017/18 and therefore, on reading the breach notice it appears that 
the underperformance for the 2018/19 year is 684.4.  However, as stated in the letter to the 
contractor from NHS England dated 16 July 2018 the contracted UDAs for the 2018/19 year 
are 24,679.20. 

3.18 I note that the breach notice unfortunately gives the impression that the contractor was within 
the 4% tolerance as set out in the Policy Book for Dental Services and it is therefore 
permissible that the underperformance for 2018/19 is carried forward to 2019/20. 

3.19 I am of the view, however that the figures on the breach notice are a misrepresentation of the 
situation.  I note, from NHS England’s representations, that the UDA total that had to be 
delivered for the 2018/19 year was 24,679 (which is the 24,100 of the contract plus the carry 
forward from 2017/18).  Once the UDA delivered for 2018/19 is adjusted for the carry forward 
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from 2017/18 the contractor delivered 22,836.6 out of the 24,100 UDAs they were scheduled 
to deliver for 2018/19.  This means that the contractor under delivered by 1,263.4 UDAs for 
the 2018/19 contract year which equates to an underperformance of 5.24% as set out in the 
representations from NHS England which I note have not been challenged by the contractor. 

3.20 I am of the view that as the underperformance of the contract was greater than the tolerance 
of 4%, NHS England was able to refuse the request to carry forward the under delivery to the 
2019/20 contract year. 

3.21 I note the comments from the contractor that they do not deem it reasonable for NHS England 
to issue a breach notice and not to allow them to carry forward the underperformance of UDAs 
from the 2018/19 contract year. 

3.22 NHS England provided a copy of the Policy Book for Dental Services. Under the section 
“Financial Recovery and Reconciliation” it states: 

“9.6 Under Delivery of UDAs or UOAs – Below 96 Percent  

Where a contractor has delivered less than 96 percent of their contracted activity, the 
Commissioner will recover the full amount of money (the overpayment to the contractor in 
respect of the activity actually delivered under the contract) up to the full contract value. 

In addition to recovery of the overpayment, the Commissioner may also serve a Breach Notice 
on the contractor for the failure to deliver the contracted activity (Annex 46). The 
Commissioner will have regard to the reasons for the under delivery including those covered 
by circumstances in Annex 49.” 

3.23 I have had regard to the circumstances as set out in Annex 49 to the Policy Book.  I note the 
reason given by the contractor for the failure to deliver the contracted activity was that they 
realised before purchasing the practice that delivering the contract was increasingly difficult 
and that a plan was put in place to increase capacity by building an extension in order to 
provide two extra surgeries.  The contractor informed NHS England about this and started the 
process.  I note that this is not listed as an “allowable circumstance” in Annex 49 of the Policy 
Book. 

3.24 I note that the contractor states that it has become increasingly difficult to deliver the 24,100 
UDAs from the four surgeries.  The contractor goes on to state “Ten years ago, it was not 
uncommon for an individual full time dentist to delivery 12,000 UDAs per annum but nowadays 
is more common for an individual dentist to deliver 6-8,000 UDAs.”  I note the response to this 
from NHS England that the current capacity of the surgery should be sufficient to deliver the 
UDA’s expected of the contractor under the contract.  I note the comments from the contractor 
with regard to recruitment difficulties, however I am of the view that recruitment difficulties are 
not listed as an “allowable circumstance” in Annex 49 of the Policy Book. 

3.25 Whilst I note that the list given in Annex 49 is not exhaustive, I am of the view that the reasons 
given by the contractor for failure to meet the UDAs of the contract do not fall within exceptional 
circumstances which could be considered by the Commissioner. 

3.26 I accept that it is at the discretion of NHS England whether or not to issue a breach notice.  I 
am of the view that it is a matter for NHS England, taking all of the information before it into 
consideration, to decide whether or not a breach notice should be issued. As the contractor 
did not provide the amount of UDAs that it was required to provide, and the figures are outside 
the threshold of 4% under delivery, I am of the view that the Contractor has breached the 
terms in its contract in relation to underperformance.  

3.27 I consider that ultimately the contractor is contracted to deliver an exact amount of UDA, each 
UDA attracts a certain price (based on the year that it was meant to be performed in) and that 
if the contractor has not delivered the UDA that it is contracted to deliver, NHS England can 
recover the monies associated with the undelivered UDA.  
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3.28 I note that Clause 336 of the GDS Contract states that if the contractor is in breach and a 
breach notice has been issued, NHS England can withhold or deduct monies that would 
otherwise be payable in respect of the obligation which is the subject of the default. 

3.29 I further note in the General Dental Services Statement of Financial Entitlement Direction 2013 
(“the SFE”), against which contractors are paid, under Part 3, Supplementary Provisions it 
states: 

11. Administrative provisions 

Overpayments and withheld amounts 

11.7 Without prejudice to the specific provisions elsewhere in this SFE relating to 
overpayments of particular payments, if the Board makes a payment to a contractor under its 
GDS contract pursuant to this SFE and –  

(a) the contractor was not entitled to receive all or part thereof, whether because –  
 

(i) it or a person employed or engaged by it did not meet the eligibility criteria 
for the payment, or 
(ii) the payment was calculated incorrectly (including where a payment on 
account overestimates the amount that is to fall due); 
 

(b) the Board was entitled to withhold all or part of the payment because of a breach 
of a condition attached to the payment, but is unable to do so because the money has 
already been paid; or 
 
(c) the Board is entitled to repayment of all or part of the money paid, 

 
the Board may recover the money paid by deducting an equivalent amount from any payment 
payable pursuant to this SFE (in instalments, where that is appropriate). And where no such 
deduction can be made, it is a condition of the payments made pursuant to this SFE that the 
contractor must pay to the Board that equivalent amount. 

3.30 Therefore in line with the SFE and Policy Book, I am of the view that NHS England is correct 
that there is a debt owing to NHS England as a result of the underperformance of this 
contractor for the year 2018/19. 

3.31 In my view it is proportionate for NHS England to recover the contract value that the contractor 
failed to deliver for the year 2018/19 and that this is in accordance with the wording of Clause 
336 which requests the deduction to otherwise be payable in respect of the obligation which 
is the subject of the default. 

3.32 I note that NHS England states that the amount to be clawed back is the associated contract 
value for the activity that the contractor failed to deliver in 2018/19.  The contractor does not 
dispute the value of the monies associated with the claw back by NHS England. 

3.33 I consider that calculating the recovery as set out in the Policy Book enables the parties to 
reconcile the underperformance sooner rather than later and where the contractor 
continuously underperforms, it does not place an unrealistic burden on the contractor to deliver 
a significant number of UDA in addition to its Contracted UDA in a financial year, which 
continues to grow from one year to another. 

4 Decision 

4.1 I therefore conclude that NHS England was entitled to issue a breach notice to the contractor 
and further that NHS England was entitled to recover £30,864.54 as overpayment, as a result 
of the underperformance for the financial year 2018/19.   
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Head of Operations, Primary Care Appeals 
 


