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BOARD (“NHS  
ENGLAND”) AND  
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DISPUTE RESOLUTION – NATIONAL HEALTH SERVICE (GENERAL MEDICAL SERVICES 
CONTRACTS) REGULATIONS 2015 
 
RE:  TERMINATION OF CONTRACT  
 

1. Outcome 

1.1 The Commissioner was entitled to terminate the GMS Contract.  
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FILE REF:    23361 
 
DECISION MAKING BODY:  NHS COMMISSIONING  

BOARD (“NHS  
ENGLAND”) AND  
NEWHAM CLINICAL COMMISSIONING GROUP (“THE 
CCG”) 

 
GMS CONTRACTOR :   BOLEYN ROAD PRACTICE (“THE CONTRACTOR”) 
 
DISPUTE RESOLUTION – NATIONAL HEALTH SERVICE (GENERAL MEDICAL SERVICES 
CONTRACTS) REGULATIONS 2015 
 

1 INTRODUCTION 

1.1 The above Contractor referred the dispute in relation to its General Medical Services 
Contract for dispute resolution under the provisions of paragraphs 82 and 83 of the 
National Health Service (General Medical Services Contracts) Regulations 2015 (the 
“Regulations”). 

1.2 The Secretary of State for Health and Social Care has directed that NHS Resolution 
exercise the functions of dispute resolution on his behalf. I, as an authorised officer of 
NHS Resolution, have made this determination. 

2. APPLICATION FOR DISPUTE RESOLUTION 

2.1 By emailed letter dated 19 March 2020 the Contractor applied to NHS Resolution, for 
dispute resolution. 

2.2 I have had regard to the following documents made available to me in consideration of 
this matter to ensure the just, expeditious, economical and final determination of this 
dispute: 

2.2.1 emailed letter from the Contractor’s solicitors dated 19 March 2020 together 
with enclosures;  

2.2.2 five further emails from the Contractor’s solicitors attaching the enclosures to 
the 19 March 2020 letter;  

2.2.3 emailed letter from the Contractor’s solicitors dated 26 March 2020;  

2.2.4 email from the Commissioner’s solicitors dated 24 April 2020;  

2.2.5 email from the Commissioner’s solicitors dated 28 April 2020 together with 
enclosures;  
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2.2.6 seven emails from the Contractor’s solicitors dated 28 April 2020 together with 
enclosures;  

2.2.7 email from the Commissioner’s solicitors dated 18 May 2020 together with 
enclosures; and 

2.2.8 email from the Contractor’s solicitors dated 18 May 2020 together with 
enclosure. 

2.3 I am satisfied that the Contractor and the Commissioner have undertaken local dispute 
resolution and have not been able to reach an agreement on this dispute.  

2.4 The CCG manages the Contract under a delegated arrangement with NHS England.  
References to the Commissioner in this determination are to either the CCG or NHS 
England as the context requires.  

3. CONSIDERATION 

3.1 The Contractor’s representatives state that “On 21 February 2020, the CCG served a 
remedial notice and a notice of termination of the Standard General Medical Services 
Contract (the “GMS Contract”) on the Practice, specifying a termination date of 26 
March 2020. The CCG issued the termination notice on the grounds contained in 
clauses 26.13.6 and 26.13.7 of the GMS Contract, namely that of repeated breaches 
of terms of the GMS Contract.  Since receipt of the termination notice, the Practice has 
liaised with the CCG in an attempt to resolve the dispute and a meeting between the 
parties was held on 28 February 2020 to discuss the remedial notice and the notice of 
termination with a view to potential resolution.” 

3.2 I note from the Commissioner’s representations that “As a result of the Application [by 
the Contractor for NHS dispute resolution] the [Contractor] continues to provide 
services to patients under the GMS Contract.”  

3.3 I have been provided with additional information in relation to the dispute as follows 
from the Contractor’s solicitors: 

“The issuing of the termination notice was based partly on, and Boleyn Road Practice 
(“the Practice”) would say mainly on, the fact that the Care Quality Commission (“CQC”) 
issued a Notice of Proposal to cancel the Practice’s CQC registration on 14 January 
2020. Such Notice of Proposal was itself based on the findings of a CQC inspection on 
4 December 2019.  
 
The Practice maintains, amongst other things, that:  
 

 CQC’s inspection process of the 4 December 2019 was flawed in that CQC failed 
to properly consider all evidence presented to it during CQC’s factual accuracy 
process;  

 the subsequent CQC report which was published on 11 February 2020 is therefore 
flawed;  

 likewise, the CCG’s termination notice is also flawed, as it relies to an extent on 
CQC’s report and on CQC’s Notice of Proposal, both arising out of the inspection 
of 4 December 2019; 

 the Practice has prepared and is implementing a detailed action plan to resolve the 
concerns raised initially by CQC and echoed by the CCG in its termination notice. 
The action plan is detailed, realistic and time limited and the Practice contends that 
it is sufficient to assuage the CCG’s concerns;  

 the Practice has also prepared and shared a proposal for the succession of the 
Practice with a view to ensuring the long-term sustainability of the improvements 
being made;  
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 the Practice has the ongoing support and input of an experienced consultant to 
support the implementation of improvements;  

 the Practice has satisfied all past remedial notices issued by the CCG; and  

 the Practice is in the process of challenging the enforcement action by CQC, a 
process which is likely to extend over many months, including an appeal to the 
First-tier Tribunal (Care Standards).  

 
Therefore, in view of the above, and in particular of the Practice’s proposed appeal 
against CQC’s enforcement action, the Practice is of the view that:  

 

 the CCG acted prematurely in issuing the termination notice; and 

 the Practice has and continues to implement sufficient improvements to the 
Practice to satisfy the CCG that the terms of the GMS Contract are being met.  

 
Since receipt of the termination notice, the Practice has liaised with the CCG in an 
attempt to resolve the dispute and a meeting between the parties was held on 28 
February 2020 to discuss the remedial notice and the notice of termination with a view 
to potential resolution.”  

3.4 It is the Contractor’s view that the appropriate outcome of the dispute is that “The 
Practice has been taking and continues to take steps to resolve the concerns raised by 
the CCG over recent years. In view of this, the Practice disagrees that termination of 
the GMS contract is justified.”  

3.5 I have been provided with detailed background to this matter for which I am grateful 
and significant amounts of documents to which I have had regard.    

3.6 I understand from the Contractor’s solicitors that, “On 21 February 2020, the CCG 
served a remedial notice and a notice of termination of the Contract on the Practice, 
specifying a termination date of 26 March 2020 (“the Termination Notice”). The CCG 
issued the termination notice on the grounds contained in clauses 26.13.6 and 26.13.7 
of the GMS Contract, namely that of repeated breaches of terms of the GMS Contract.”   

3.7 I have been provided with detailed representations in relation to the various issues that 
have been set out within this dispute and note that the Contractor’s solicitors have 
provided an analysis of the legal and contractual positon.  They state that “In view of 
this and all the steps taken as identified above and evidenced in the accompanying 
bundle, it is the Practice’s position that allowing the contract to continue would not be 
prejudicial to the efficiency of services to be provided.  Indeed, implementing 
succession plans, at the Practice, to establish two relatively young doctors in practice 
in the local area is both in the long-term interests of patients on the Practice list and in 
the interest of the CCG in meetings its own statutory duties.”   

3.8 The Contractor’s solicitors go on to state that “As the CCG issued the Termination 
Notice primarily following a CQC inspection and enforcement actions that was being 
challenged, and continues to be challenged in the First-tier Tribunal, the Practice 
maintains that it was premature for the CCG to issue the Termination Notice in any 
case. In all the circumstances, the Contract should be allowed to continue.” 

3.9 I note from the CQC inspection evidence table of Inspection Date: 4 December 2019, 
that the overall rating of the practice is “Inadequate.” I note that the practice was rated 
Inadequate overall at a previous inspection on 13 July 2018. At a comprehensive 
inspection on 1 April 2019 the CQC rated the practice as requires improvement overall, 
as insufficient improvements had been made and the practice was unable to 
demonstrate an improvement with patient satisfaction and with access to services, 
therefore the practice’s period of special measures was extended.   

3.10 The representations from the Commissioner set out their position in relation to this 
application for NHS dispute resolution by the Contractor.  
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3.11 The Commissioner’s solicitors have provided me with detailed representations. I note 
the summary provided, which states that “the Applicant had repeatedly breached 
clauses 20.1 and 23.1 of the GMS Contract. The ground for termination in clause 
26.13.6 of the GMS Contract was therefore met. The CCG was satisfied that it was 
entitled to terminate the GMS Contract pursuant to clause 26.13.6 of the GMS Contract 
as the test set out in clause 26.13.7 of the GMS Contract had clearly been met. For the 
reasons set out in Ms Mazarelo’s statement at paragraph 27, to permit the GMS 
Contract to continue would prejudice the efficiency of the services to be provided under 
the GMS Contract. As such, the CCG validly terminated the GMS Contract and invites 
the PCA to determine as such. 

The CCG is satisfied that it was reasonable and proportionate to issue the Remedial 
and Termination Notice and that the Applicant had been given sufficient opportunity to 
address the numerous issues identified by the CQC and the CCG but had failed to take 
sufficient steps to reassure the CCG (or the CQC) that it had or indeed could do so. 

As set out in Ms Mazarelo’s statement at paragraphs 32 – 36, the Applicant also failed 
to comply with the Remedial Notice served on 21 February 2020 resulting in a further 
Remedial Notice in April, and breach notice for failure to comply with request for 
information. The CCG therefore has further grounds on which to terminate the GMS 
Contract and the Applicant’s conduct following the Remedial and Termination Notice 
support the CCG’s original decision to terminate the GMS Contract.” 

3.12 I note the concerns of the Commissioner as set out in the witness statement of Jennifer 
Ann Mazarelo, including the comment that “The CCG has, as set out at paragraph 9 
(above), for a number of years held serious concerns about the Applicant’s ability to 
comply with the GMS Contract and the Applicant’s ability to comply with requests to 
address areas of concern. This is demonstrated by the content of the four Remedial 
Notices issued by the CCG since December 2017 (and prior to the Breach and 
Remedial Notice), the long period of CQC special measures and the fact that the CQC 
was not satisfied that, following the Notice of Proposal, their concerns have been or will 
be fully addressed (JM/309 – 310). I also note the length of time that the Applicant was 
given to address the failings identified but failed to do so, or to sustain any 
improvements that were made.”  

3.13 I note the Commissioner’s comments in relation to the “repeated breaches of clauses 
20.1 and 23.1 of the GMS Contract which entitles the CCG to terminate the GMS 
Contract under clause 26.13.6.”  

3.14 The 21 February 2020 notice to the Contractor is both a remedial notice requiring action 
by 26 March 2020 and a notice to terminate the Contract on 26 March 2020.  A detailed 
“relevant background” section is provided in the notice, which also includes details of 
four previous remedial notices which had been served on the Contractor:  

 “14 December 2017: Remedial Notice issued for failing to comply with good 
practice in relation to GP IT requirement; 

 24 August 2018: Remedial Notice issued for premises not being fit for purpose; 

 3 December 2018: Remedial Notice issued for ‘Inadequate’ CQC rating 
received in September 2018. In breach of: 

o Regulation 12 HSCA (RA) Regulations 2014 Safe care and 
treatment; and 

o Regulation 17 HSCA (RA) Regulations 2014 Good governance;  

 July 2019: Remedial Notice issued for ‘Requires improvement’ CQC rating 
received in June 2019. Practice in breach of: 

o Regulation 17 HSCA (RA) Regulations 2014: Good Governance.” 

3.15 The 21 February 2020 notice details the breach of clauses 20.1 and 23.1 of the 
Contract and states that the Contractor “has repeated the breach that was the subject 
of the remedial notice and/or otherwise breached the GMS Contract resulting in a 
remedial notice” and goes on to state that the Commissioner has the grounds to 
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terminate the Contract.  I note that clause 20.1 was formerly clause 488 clinical 
governance and clause 23.1 was formerly clause 499 compliance with legislation. I 
understand that the remedial notices dated 3 December 2018 and 22 July 2019 were 
in relation to breaches of the clauses 488 and 499 of the Contract (as varied).  
Appendixes to the notice have been provided to me and provide significant detail 
regarding the details of the breach.  

3.16 There is a comment as regards to the cumulative effect of the breaches by the 
Contractor, such that the allowing the Contract to continue would be prejudicial to the 
efficiency of the services to be provided. The notice sets out the detailed issues noted 
by the Commissioner in reaching this view and concludes that “the cumulative effect of 
the breaches is such that to allow the Contract to continue would be prejudicial to the 
efficiency of the services to be provided”. 

3.17 Clause 20.1 of the Contract provides that:  

“The Contractor must have in place an effective system of clinical governance which 
includes appropriate standard operating procedures in relation to the management and 
use of controlled drugs. The Contractor must nominate a person who is to have 
responsibility for ensuring the effective operation of the system of clinical governance. 
The person nominated must be a person who performs or manages services under the 
Contract.” 

 
3.18 Clause 23.1 of the Contract provides that:  

Compliance with Legislation and Guidance 
“The Contractor must comply with all relevant legislation and have regard to all relevant 
guidance issued by the Board or the Secretary of State or local authorities in respect 
of the exercise of their functions under the 2006 Act.” 

3.19 Clause 26.13.6 and 26.13.7 of the Contract provide that:  

“If, following a breach notice or a remedial notice, the Contractor: 
 
(a) repeats the breach that was the subject of the breach notice or the remedial notice; 
or 
(b) otherwise breaches the Contract resulting in either a remedial notice or a further 
breach notice, 
 
the Board may give notice in writing to the Contractor terminating 
the Contract with effect from such date as the Board specifies in the 
notice. 

The Board may not exercise its right to terminate the Contract under clause 26.13.6 
unless the Board is satisfied that the cumulative effect of the breaches is such that to 
allow the Contract to continue would prejudice the efficiency of the services to be 
provided under the Contract.” 

3.20 I note the positon of the Contractor as set out in its observations. In particular, I note 
that “for all the reasons given in the Practice’s representations, on balance, it is wrong 
for the CCG to assert that the continuation of the contract would prejudice the efficiency 
of the services to be provided. As stated at paragraph 71 on page 18 of the Practice’s 
representations, all past breaches were satisfactorily resolved, as evidenced at pages 
576 to 577 of the Practice’s bundle. The cumulative effect of the breaches (all 
constructively and properly resolved) is not such that to allow the contract to continue 
would effect the efficiency of the services to be provided under it.” 

3.21 It is clear that the Contractor is of the view that it is capable of resolving all outstanding 
concerns. I note the Contractor’s solicitors comment that “The CCG asserts that the 
Practice “had failed to take sufficient steps to reassure the CCG (or the CQC)” that it 
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could address the issues identified by them. We refer the Adjudicator to the Boleyn 
Risk Action Plan referred to at paragraphs 18 to 21 on page 5 of the Practice’s 
representations and contained at pages 1-25 of the Practice’s bundle. The Boleyn Risk 
Action Plan is contained in a single spreadsheet, which due to its size, is broken down 
over these pages with the first three columns on pages 1 to 7, describing 94 items to 
be addressed by the Practice. Pages 9 -15 contain the next 3 columns of each of the 
94 items, identifying the actions to be taken to mitigate the risk identified, who is to take 
the action and the deadline for completion of each action. Pages 17 – 23 contain the 
final four columns which show the risk rating for each of the 94 items with the final 
column showing the date of completion of each task.  

The Boleyn Risk Action Plan clearly demonstrates that the Practice was and continues 
to take significant steps to address the issues raised by the CQC and the CCG. Further, 
the fact that the Practice resolved all previous breaches to the CCG’s satisfaction 
provides assurance to the CCG that it is capable of resolving all outstanding concerns.” 

3.22 Comments throughout the documents provided by the Contractor’s solicitors state and 
provide evidence that the Contractor satisfied past remedial notices.   

3.23 The Commissioner introduces its observations to me by confirming that “Having 
carefully reviewed the Applicant’s Representations the CCG remains satisfied that the 
necessary grounds were made out to terminate the GMS Contract and it was 
appropriate to take this action. The CCG therefore respectfully requests that the 
Termination Notice be upheld and the PCA determine that the GMS Contract 
terminates.” 

3.24 I have been provided with very detailed observations from the Commissioner’s 
solicitors and it is clear that there is a dispute between the parties as to whether the 
Contractor has complied with all past remedial actions in all remedial notices and 
whether the breaches have been remedied within the timescales set by the 
Commissioner. Both parties have provided comments in this regard and provided me 
with substantial documents purporting to evidence their position.   

3.25 I understand that the Contractor has taken significant steps to address the issues 
raised by the CCG in the previous remedial notices and by the CQC  and the CCG. I 
am not confident that the Contractor has remedied all of the issues raised. I do note 
that the Contractor has appealed against the CQC’s Notice of Decision to the First Tier 
Tribunal and the determination of that appeal is awaited. I am satisfied that I can 
determine this dispute at this stage having regard to the evidence provided to me by 
the parties.   

3.26 I have had regard to all of the papers provided to me in making this determination and 
am very grateful that the parties have referenced these clearly.  

3.27 I have had regard to the provisions of the Contract and the 21 February 2020 notice. 

3.28 I am satisfied that the Commissioner had served remedial notices on the Contractor, 
requiring it to remedy breaches of the Contract prior to 21 February 2020 notice.  The 
service of notice requiring the remedy of breaches prior to 21 February 2020 is not 
disputed by the Contractor. Whilst the Contractor states that these breaches had been 
remedied and I note the evidence provided in this regard, the Commissioner has the 
ability to terminate the Contract where, following a breach notice or a remedial notice, 
the Contractor otherwise breaches the Contract resulting in either a remedial notice or 
a further breach notice.   

3.29 I am not persuaded by the Contractor that the Commissioner acted prematurely in 
issuing the termination notice on 21 February 2020. The termination notice sets out, in 
detail, the repeated and / or further breaches of the Contract in detail. I note that the 
Commissioner considered that the interests of patients and seeking assurance of the 
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safe delivery of the services pending termination required the Contractor to respond to 
the remedial notice contained in the same notice. 

3.30 The Commissioner may not exercise its right to terminate the Contract under clause 
26.13.6 unless it is satisfied that the cumulative effect of the breaches is such that to 
allow the Contract to continue would prejudice the efficiency of the services to be 
provided under the Contract. This point was addressed in the 21 February 2020 notice. 
Whilst the Contractor has complied with requirements to remedy breaches of the 
Contract prior to 21 February 2020, it is clear that there is a history of the Commissioner 
serving remedial notices, requiring improvements in the service delivery, to the 
Contract standard.  I also note the history of CQC special measures prior to the CQC 
Notice of Proposal to cancel the Contractor’s CQC registration on 14 January 2020.  I 
am satisfied that the Commissioner had regard to clause 26.13.7 of the contract and 
that the decision it reached was reasonable.  I am not persuaded by the Contractors 
arguments in that allowing the contract to continue would not be prejudicial to the 
efficiency of the services.  I do note the succession plan in place by the Contractor, to 
establish two relatively young doctors in practice, however I am not satisfied that this 
is sufficient to counter the arguments of the Commissioner.  In particular, the Contractor 
has not clearly evidenced that these doctors were in place in line with a succession 
plan, presumably in relation to the leadership of the Contractor prior to 21 February 
2020.  I have not been provided with evidence that this succession plan was agreed 
and or made available to the Commissioner and that the parties understood how this 
was intended to operate, particularly having regard to ensuring the delivery of the 
Contract, to the Contract standard. 

3.31 In conclusion, I am satisfied that the Commissioner had the right to terminate the 
contract and that the termination shall take effect.   

 
 
Head of Operations, Primary Care Appeals 


