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1.

Welcome and apologies
The Chair welcomed everybody to the 2020 AGM meeting.
Apologies were received from Sam Everington.
The main purpose of the AGM was to present the Annual Report and Accounts for
the previous year.

2.

Annual reports and accounts 2019/20 - an introduction by the Chair
The Chair acknowledged the impact of COVID-19 on the wider NHS and NHS
Resolution. A number of steps have been taken to support providers and members
of our schemes through what has been a traumatic time for many. This included
releasing a number of our clinically qualified staff who volunteered to return to front
line duties. We rapidly moved all of our staff, across all of our activities, to home
working which continues. COVID-19 had no material impact on last year’s accounts
and it is too early to understand what the future impact will be or if any future liabilities
might arise.
Last year, we began the process of reviewing our five year strategy which was
launched in 2017 with a view to refreshing it if required. The review included
feedback from system partners which identified that the strategy was absolutely the
right approach and was delivering improvements. However, with the passage of time,
new challenges arose, most notably the new Clinical Negligence Scheme for
General Practice (CNSGP). Therefore, the strategy remains as it was launched but
with some shifts of emphasis most notably, timing of delivery of some activities.
The Clinical Negligence Scheme for Coronavirus (CNSC) was launched at the end
of the year to provide comfort to people concerning what indemnity cover was
available and where. This supported the rapid changes taking place in the NHS to
respond to the emerging crisis.
Our balance sheet provisions and in year charges for harm have benefitted from a
small decline in the expectations for future inflation i.e. our estimate of the in-year
cost of harm for our main scheme Clinical Negligence Scheme for Trusts (CNST) is
£8.3billion, down from £8.8billion last year. Nevertheless these costs seem
unsustainable and the long term nature of our pay as you go schemes means that
over time our scheme charges to members will continue to rise, and for 2021 up 15%
overall for 2020/21 and up 24% for maternity. It is important to recognise that the
primary driver of these increased costs in recent years is not a higher incidence of
claims but rather the rapidly increasing cost of claims. The average cost of maternity
claims has approximately trebled in the last five years, partly due to the change in
the Personal Injury Discount Rate (PIDR) but also due to changes in what can be
included in a damages award.
We therefore continue to await with interest the Government’s response to the
request from the 2017 Public Accounts Committee (PAC) for a cross-government
response to tackle the costs of clinical negligence and to further progress on the

Department of Health and Social Care’s (DHSC) proposals for fixed recoverable
claimant legal costs. It is hoped that a way can be found to reduce the burden on the
public purse with no detriment to justice or access to justice.
There have been a number of continuing developments in our Safety and Learning
capability including improving our ability to learn and disseminate that learning. This
is a key strategic aim and better use of new technologies to do both is an operational
priority for the next year or so. Overall, this is one of our major contributions to
reducing the cost of clinical negligence by using our experience to help improve
patient safety. Our Advice and Appeals functions have also continued to enhance
their offering and although requests for some of our services have declined during
the pandemic, we believe the value of the services we can provide will be even
greater as we emerge from the worst of the crisis.
Over the last year, we have increased collaborative working with other bodies within
the wider NHS and the health establishment and are actively engaged with all of the
major Arm’s Length Bodies (ALBs) in the health system that have a clinical focus,
most of the Royal Colleges, the General Medical Council (GMC) and the
Parliamentary and Health Service Ombudsman (PHSO). Working with others is an
effective way of leveraging our knowledge and experience in the system as well as
ensuring that we understand the needs of others, which has been an important shift
in recent years.
We have come a long way in the last few years and have piloted some ideas that
have attracted much interest from other countries with potential to do much more in
the future.
3.

Annual reports and accounts 2019/20 - an overview of performance by the
Chief Executive
The Chief Executive introduced the annual report for 2019/20 which sets out the
progress made in the third year of a five year strategy that we launched in April 2017.
As already mentioned, we took the opportunity within year to refresh the strategy to
ensure that we remain responsive to a changing external environment, but also to
learn from what has gone well, where we might do more and to understand areas
where more pace or a different course is needed for us to achieve our objectives.
The report largely covers events prior to the COVID-19 pandemic, however towards
the end of the year we found ourselves responding by moving rapidly to home
working arrangements, adjusting our services and taking a range of actions to
support our NHS partners in doing what they needed to do to. The Chief Executive
commended the tremendous efforts of healthcare staff in the face of immense
pressure. The report highlights the need for support to be offered to all NHS staff to
manage the distress that can be associated with providing acute health services and
in particular those involved in incidents, including addressing mental health. In recent
times, this seems more important than ever. Aside from the very visible financial and
legal costs detailed within the report, the emotional, physical and psychological costs
to patients, their families and the staff involved are considerable. The publication of
our guidance ‘being fair’ in the year, set out the need for a more reflective approach
to learning from incidents as the best way to ensure learning without adding to the
stress experienced by patients and staff alike when things do not go as planned.

The year has seen several landmarks in terms of the development and delivery of
our services. The year started with the launch of a new indemnity scheme, the
Clinical Negligence Scheme for General Practice (CNSGP), which has brought
information on clinical negligence claims against the NHS in England under one roof
for the first time. Claims volumes for CNSGP have, as expected, been low for the
first year of the scheme but engagement has been high with over 3,000 queries
received into the mailbox or been routed through our 24-hour helpline and there has
been high levels of interest in the products and information we have published to
support General Practice in becoming familiar with the scheme. This has been an
important development for General Practice, with an indemnity scheme designed to
respond to the care models of the future.
Our learning from this model also enabled the rapid launch of our Clinical Negligence
Scheme for Coronavirus just one week after the Coronavirus Act received royal
assent on 25th March, which provides an indemnity safety net for the new and
different healthcare arrangements which were put in place to respond to the
pandemic. Our response to the pandemic included supporting the return of 25,000
GPs to practice by undertaking the necessary checks of the Performers List and
releasing a number of our own clinical staff back to the front line or to key strategic
posts in the NHS. It is too early to say what impact the pandemic will have on claims
experience and on our liabilities which is something we will continue to monitor
closely.
The performance analysis section of the report details how we have delivered
against our plans and objectives over the course of the year.
In our strategy we set out an intention to address the period between an incident
occurring and formal litigation and to do what we can to resolve issues before they
escalate into expensive and often protracted court proceedings.
It is encouraging to see that the litigation rate for clinical claims and the number of
claims going to formal litigation in the courts has reduced incrementally for each of
the years since our strategy was launched and is at the lowest level since we started
to record it. Mediation is at an all-time high, with 427 cases proceeding to mediation
in the year in question which is an 8% increase on the previous year and taking the
number of mediations completed since the inception of the service over a landmark
1,000. An evaluation was undertaken in the year which suggests that good progress
has been made in our objective for mediation to be seen as mainstream in healthcare
disputes rather than as something novel. There is more to do in this area but this is
promising and the pandemic has highlighted further opportunities to use technology
to undertake remote mediations.
We have committed to make better use of the data we hold in order to inform
improvements in patient and staff safety. This has continued to be a challenge for us
as we shift strategically from being an organisation which performs certain defined
functions for the NHS to one which has a greater role to play in learning for
improvement. Our infrastructure has not kept pace with our ambitions and so the
year entailed considerable and detailed work to examine the technology
requirements of the organisation to make us fit for the future as well as to consider
the potential of Artificial Intelligence to release the benefit of the data we hold. This
work will form the foundations of an important next phase in building our
technological capabilities, led by our new Chief Information Officer (CIO), Niamh
McKenna, who joins us on the 17th August. Whilst technology will no doubt boost our

progress in this area, our report describes a range of work we have undertaken with
partners to derive and share valuable learning from experience, including a report
on learning from our first year of the Early Notification scheme for obstetric brain
injury which was presented in our first national maternity conference in December
2019.
Our work in this area has also continued to inform our Maternity Incentive Scheme
which drives improvement using the financial levers we hold through the indemnity
schemes with actions designed and owned by the national maternity champions, our
Arm’s Length Body colleagues and the Royal Colleges through collaboration. In an
interim evaluation, 86% of trusts reported that as a result of engagement with the
scheme there had been improved communication between Boards and maternity
services which had resulted in increased support for the implementation of all safety
actions.
Finally, all our services have risen to the challenge of responding to quite significant
change within the year. Our appeals function underwent a restructure following the
retirement of our Head of Appeals and thanks to the commitment and hard work of
our Appeals staff and the leadership of our Director of Advice and now Appeals, have
gone from strength to strength. Our Advice service has developed our offer by
successfully introducing new assessment models in relation to clinical performance
and behaviours, piloting new approaches such as a new model to support teams
experiencing disruptive behaviours and continuing to develop workplace-based
assisted mediations which bring together clinicians to help them find a mutually
acceptable way forward where there are disputes in the workplace. Our education
services in Advice grew by 10% with consistently high evaluation. Our Advice
services are directly connected with the delivery of healthcare and supporting our
healthcare staff when challenges arise.
We are very fortunate in our own people to have a team which has responded
brilliantly to the crisis presented by the pandemic. Adapting their ways of working to
continue to deliver a high quality and professional service whilst caring for their
colleagues and working incredibly hard to do the right thing for patients and the NHS,
whatever their role may be. The Chief Executive thanked all NHS Resolution staff for
everything they have done and continue to do with such commitment. The Chief
Executive also thanked Ian Dilks, our outgoing Chair, at his last AGM and for his
leadership of the organisation.
4.

Annual reports and accounts 2018/19 (The Accounts) by the Director of
Finance and Corporate Planning
The Director of Finance and Corporate Planning reported on the financial headlines
from the finance report within the 2019/20 Annual Report and Accounts.
As ever, the big number in our accounts is the provision for liabilities arising from
incidents from NHS activity, whether that be claims we have received, or claims we
expect to receive in the future i.e. claims which are incurred but not reported (IBNR).
The provision overall has increased by £0.7billion from £83.4billion to £84.1billion, a
slowing of growth compared to previous years and within this we have recognised
for the first time £1.3billion of liabilities in respect of General Practice claims, meaning
that year on year our provision for secondary care has actually reduced by
£0.6billion.

We continue to see growth from activity from the reporting year and we are not
paying out on claims to the same extent. Periodical Payment Orders are generally
used to settle higher value claims which involve payments spread over the life of
claimants for their care which can be for many years into the future and means there
is an underlying growth trend in the provision as a result.
The biggest single change is the reduction of £9.4billion relating to the change in HM
Treasury discount rates, but more specifically the assumption we have made in
relation to future inflation rates that we apply to our cashflow projection before the
discount rates are applied to give us a value of the provision in today’s prices. In
total, we have reduced the future inflation rate differential between past and future
rates from 0.6% to zero. Although a relatively small change, the impact of such a
change is so large because of the expectation that so much of the provision will be
paid out many years into the future.
In terms of the annual cost of claims, we have introduced a new note to our accounts,
(Note 2.1 on pages 174 and 175) which analyses the charge to the Statement of
Comprehensive Net Expenditure (SOCNE) (the profit and loss statement) between
the cost of claims arising from NHS activity in 2019/20, the reporting year, and
adjustments to charges to the SOCNE that we made in the previous year because
assumptions may have changed.
The annual incurred cost of claims for the 2019/20 incident year for CNST has
reduced from £8.8billion to £8.3billion due to the changes in assumptions, in
particular the assumption about future inflation rates. This is far higher than the
£2.2billion we spent on settling claims from all incident years.
We paid out £103million less on settling claims on our longstanding schemes which
is just over £2.3billion overall, and spent a further £61million on the new
arrangements for general practice claims. There has been some slowing in the rate
of growth in claims settlement costs, and this reduction is primarily due to the change
in the personal injury discount rate in August 2019 from minus 0.75% to minus
0.25%. Whilst this change was welcome, this is still adding £270million to the cost
of settling clinical claims, compared to the historic rate of 2.5%.
Our administration costs have grown by almost 20% in 2019/20 to £30.9million,
representing just under 1% of claims settlement value for all schemes. Most of the
increase, £3.2million, relates to our take on of responsibility for General Practice
indemnity arrangements. As well as establishing the procedures and systems to
handle new claims, we have dealt with a high volume of queries about the new
arrangements and also put in place management oversight of two Medical Defence
Organisations in their handling of GP claims that are now funded by government.
We have also geared up to take on direct responsibility for processing claims from
the Medical and Dental Defence Union of Scotland from the beginning of April 2020.
Looking forward, we expect accounting for the effects of the COVID-19 pandemic to
present some interesting challenges for us. As mentioned, the impact on our
2019/20 results has been very limited. On page 20 there is a brief discussion of the
rationale for this - the time lags on clinical claims, the most material dimension of our
accounts, are quite long, and with maternity-related claims forming the basis of
around 70% of the provision, the immediate effect is expected to be very limited.

We are working with other stakeholders in the health system such as the Department
of Health and Social Care, NHS England and Improvement, and NHS Digital, to
understand the health provision landscape and access sources of data which may
give us some insight to the range and types of exposure to claims and the extent of
that exposure. We are also monitoring the operational impacts of the pandemic on
the legal system and the ability of the NHS to engage with the management of claims
to assess future cash requirements. This will make for a very interesting year in
terms of accounts preparation.
5.

Question and answer session led by the Chair
There were no questions raised.

6.

Close
The Chair thanked those who attended.
As mentioned earlier, the Chair explained that this was his seventh and last AGM as
his term of office ends on 31 December 2020. The Chair thanked his Board
colleagues and wished his successor and NHS Resolution all the best for the future.
The meeting was closed.
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improvements are required to the
dashboard.

Chief Executive’s Report
Board meeting (Part 1)
16th September 2020

Annual Report and Accounts 2019/20
NHS Resolution’s Annual Report and Accounts was laid before parliament on 16th July 2020.
The AGM followed on 13th August 2020. The Chair and Chief Executive have written jointly
to key contacts to highlight key issues raised in the report and publication was supported by
a new item on our website.
Business Plan 2020/21
The Business Plan for 2020/21 has now been published on our website following receipt of
DHSC approval a copy of which is in the reading room for information. The plan was shared
with NHS Resolution staff in advance of the financial year in order to inform objective setting.
Coronavirus clinical negligence protocol launched
NHS Resolution has agreed a new proposal to manage claims during the pandemic with
Action against Medical Accidents (AvMA) and the Society of Clinical Injury Lawyers (SCIL).
The protocol is wide-ranging, covering:
• moratoriums upon limitation until 3 months after the protocol ends;
• making use of email to serve and receive documents as the default position;
• encouraging much more innovation for example on0line examinations of clients for
medical expert reports;
• encouraging more co-operation in the progress of claims, and in particular interim
payments of damages and costs to avoid unnecessary court hearings;
• settlement meetings and mediations to take place remotely wherever possible;
• consideration of whether costs budgeting needs to take place initially or can be
requested to be adjourned in order to save court and other resources.
The agreement continues in place indefinitely, until one of the parties gives notice to end it.
The provisions are also subject to review, and possible refinement, every 8 weeks to
respond to the challenges of the current situation.
The protocol has been welcomed by the clinical negligence market as a positive
development for patients and healthcare staff alike; ensuring the claims can progress in a
pragmatic way whilst minimising the burden on NHS staff and the courts system and
encouraging a more collaborative approach.
NHS Resolution shortlisted for national mediation award
The Civil Medication Council and the College of Mediators have shortlisted NHS Resolution
for a national award for innovation in mediation. Our submission highlighted the success of
our initiative to increase the use of mediation in healthcare compensation claims with a
pioneering mediation panel (with others following suit). The awards take place on line on 23d
September and the board will be given a verbal update.
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Independent Review of Administrative Law (IRAL) – Call for Evidence
The Independent Review of Administrative Law (IRAL) Panel have issued a Call for
Evidence. The Panel, chaired by Lord Faulkes QC, are looking at potential options for reform
to judicial review and would like to hear from people who have direct experience in judicial
review cases, including those who provide services to claimants and defendants involved in
such cases, from professionals who practice in this area of law; as well as from observers of,
and commentators on, the process.
The Call for Evidence questionnaire has been drafted to ensure that all elements of the IRAL
Terms of Reference are appropriately covered and includes; whether the terms of judicial
review should be written into law; whether certain executive decisions should be decided on
by judges; which grounds and remedies should be available in claims brought against the
government, and; further procedural reforms to judicial review, such as timings and the
appeal process. We has been invited to respond before the deadline of 19th October.
Speaking up audit
The National Guardian for Freedom to Speak up for the NHS works with the CQC’s internal
audit function provided by PWC on an annual basis to evaluate different aspects of speaking
up. NHS Resolution has accepted an invitation to be part of an assessment of freedom to
speak up arrangements in a number of ALBs. It is considered that arrangements in some
ALBs have been in place for 3-4 years now and are sufficiently established to begin to
identify good practice and for lessons to be disseminated. The audit will involve meeting with
our Freedom to Speak up Guardians and executive / non-executive leads, reviewing
policies, board minutes, themes and learning from speaking up.
‘Diversity Matters’ staff network launched
On 6th August, NHS Resolution’s first BAME staff network was launched in an event
attended by over 100 members of staff. The network is staff created, owned and led, open to
all staff who have an interest in Black, Asian and Minority Ethnic issues, is fully supported by
the NHS Resolution SMT. It will be a place to celebrate diversity, network and exchange
ideas, and experiences in a safe and supportive environment. The next network event takes
place on 15th October.
Equality Diversity and Inclusion
Following approval by the board our equality, diversity and inclusion strategy and action plan
has been published to staff. Staff have been invited to feed in any further comments which
they would like the organisation to consider through the staff engagement group and the
Diversity Matters staff network on the basis that the action plan will evolve and adapt. Work is
progressing on the three strands identified in the plan: recruitment and retention, leadership
and talent management and capacity and capability.
In addition, Directors are reviewing how the understanding and promotion of equality, diversity
and inclusion can be reflected in the behaviours, work, services and workforce of business
areas for example in how we tender for external services.
SMT Terms of Reference

2

Revised TORs for SMT are in the reading room for board to note. Any comments should be
fed back to the CEO.

The Board is asked to note the Chief Executive’s report.
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Board meeting – Part 1
16 September 2020

Agenda item:

Item 2.2

Title of paper:

Performance Report

Responsible Director/Lead:

Chief Executive

Summary of paper:
The performance reports provided an overview on financial performance and key performance indicators
for the period under review. Where performance is below target an explanation is given together with
details of plans to bring performance back in line.
Part 1 reports have been split into the following sections for ease of navigation and to present the data in
a more balanced way:
1. Executive summary;
2. Financial performance;
3. Delivering our services (i.e. operational KPIs); and
4. Impact on the external environment
Please note that:
•

We have updated the impact on the external environment section to include the stakeholder
engagement dashboard that previously formed part of the Membership and Stakeholder
Engagement update;

•

We have tried to improve the consistency of presentation, where possible. However, there remain
technological challenges to fully aligning the presentation of all graphs/charts which should be
resolved by the end of this financial year.

•

We continue to explore opportunities to further streamline papers/reports and reduce duplication.
Please contact David Gurusinghe, Deputy Director of Policy, Strategy and Transformation if you
have any feedback/suggestions to improve future iterations.

Board action requested:
The Board is asked to note the report.

Potential risks:
Our performance is detailed in public documents such as the Business Plan and our Annual Report and
Accounts as well as reported on a regular basis to the Department of Health. Any failure to perform against
agreed targets or to have plans in place to remedy under performance would bring into question our
effectiveness in delivering the aims of our Business Plan.

Equality, diversity & inclusion:
We review all the proposed measures of performance against our standards in this area when agreeing
definition of thresholds with the Department of Health and Social Care at the outset of the financial year.

Has the patient and public interest been taken into account?
All performance measures are focused ultimately on the interests of patients and the public be that in
relation to patient safety or preserving resources for NHS care.

Part 1 performance report – executive summary
Wednesday 16 September 2020
Executive summary:
Key points to note from this reporting period are as follows:
•

Indemnity scheme budgets overall (excluding the PIDR impact, GPI and CNSC) are underspent against budget by £63m.
Administration costs are £0.5m underspent year to date primarily due to vacant posts in the Claims and support functions. The year to
date capital expenditure is £154k against a year to date budget of £393k.

•

New claim notifications across CNST and LTPS have fallen since restrictions relating to COVID-19 were put in place. Clinical claims
continue to see a drop in new claims numbers although less pronounced in June and July. Non-clinical claims continue to experience
a dramatic drop (-41.1%) since the beginning of the year. This is a similar pattern to that reported in the general insurance market.
CNSGP numbers continue to increase as expected following the inception of the scheme in April 2019 with growth expected to
continue over the year.

•

We will have to monitor claims volumes throughout this financial year to fully understand the impact of Covid on volume and specialty.
No conclusions can yet be drawn about the impact of Covid on claims volumes and specialties.

•

The Practitioner Performance Advice Service (Advice) has continued to deliver business as usual in respect of its core case advice
work, despite a number of necessary changes to our ways of working since March 2020 owing to Covid. There was a decrease in
new requests for advice in the first two months of FY 2020/21, owing to the impact of the pandemic, but there are now signs that
requests are beginning to return to expected levels. Maintaining the accessibility of our Advice service has remained at the forefront of
our considerations to ensure that healthcare organisations are able to continue to access support from us. To support healthcare
organisations at this difficult time, Advice with the input of Membership and Stakeholder Engagement (MSE) have developed a series
of free, interactive webinars on topics relating to the management of performance concerns. These were launched in July 2020, with
the initial sessions focusing on ‘Managing Concerns and Supporting Practitioners during COVID-19’

•

Although our face to face clinical performance assessments and assisted mediations remain on pause, we have successfully adapted
our behavioural assessments so that these can be delivered remotely, with the first of these due to be delivered at the beginning of

August. Similarly we have developed a process to deliver assisted mediations remotely; with the first of these planned to take place in
September. Our Professional Support and Remediation Service has continued to operate normally and we have seen the number of
requests for this service return to more usual levels in June and July.

The Board is asked to note the report

Part 1 performance report – external impact
Wednesday 16 September 2020
Safety and Learning
Response to Members - 95% response rate to Members following a request for contact within two working days.
KPI compliance is 100%
The log records all contacts mainly related to safety and learning events; CNST Indemnity with clarification requested on scorecard data and
the differences in relation to the GIRFT data.
22 requests for information or support have been received via the Safety and Learning enquiries generic inbox. These represent general
contacts on a range of areas e.g. scorecards, Learning from claims, and SI reporting –. All email responses have been completed within the
time scale target.
Engagement - Participation in eighteen regional engagement events for members which include two National sharing and learning
events.
Although face to face contact with members are not possible due to the ongoing Covid-19 pandemic, the team has hosted / participated in
ten regional events virtually during the last 2 months. The team have also hosted with the support of panel a national Learning from Claims –
Cauda Equina Syndrome Webinar.
Products – Eight safety and learning products to be made available for members in 2020/21.
Products currently in production
High level report comparing Cauda Equina cases in primary and
secondary care
‘Did you know’ leaflet - Cauda Equina Syndrome

A series of leaflets looking at claims involving nursing staff
A thematic review of lower limb complications in patients with

Complete and
available on our
Website

diabetes
A thematic review looking at care of people with learning disabilities
First year review of CNS GP
A review of claims covered by ELS GP

Positive feedback from trusts visited on recognition of products (at least 60%).
KPI compliance is 95%
Following each trust site visit, the Safety and Learning Lead gathers feedback on our products to help us improve future learning resources.
Overall, feedback has been positive.
NHS Resolution leaflets are distributed at all regional events, (during Covid-19 access to leaflets is promoted via our website for members to
access and download) and feedback is invited, particularly around new topic areas. Regional events enable the team to access a wider reach
of trusts and display leaflets. There has been an increase in the number and subjects of leaflets collected by members at recent events. User
acceptance is important in the development of new leaflets and the team continue to work closely with members regarding these and other
resources. The discussion around themes and potential solutions have informed the content thus far.
Case stories are an area of discussion at site visits. Trusts are encouraged to share their stories in the NHS Resolution format focussing on
what the trust has learned and changed as a result of the claim. Requests from panel firms to work collaboratively on more case stories in
the New Year are considered on an ongoing basis. Case stories featuring patients and/or their families have potential to be very powerful.
Our videos on saying sorry, consent and Inquests have been utilised by members at their own training events as well as at site visits,
regional and national events by the team. The content of the videos has evaluated well and is a valuable resource for all our members to aid
learning and will be part of learning resources under the covers of the faculty of learning once it is available on the website.

Early Notification scheme (clinical KPIs in shadow form for 2020/21)
Clinical KPI 3 - Bi-annual feedback to the Trusts/Local Maternity Systems (LMS) on themes identified or updates on EN cases
The clinical team provide feedback to Trusts on cases of concern, and are currently mapping out the process for sharing themes on a
broader scale across local maternity systems and local learning systems in general and also due to the impact of COVID-19.
The Head of EN clinical and National Obstetric Clinical Fellow attended a regional meeting for Heads and Directors of midwifery on 3 July
2020, the findings from the year EN report was discussed and also signposting to clinical case stories. An update on the maternity incentive
scheme was provided. The clinical fellows are in the process of meeting with the regional chief midwives in their respective areas, and
further sharing meetings will be planned. Other events attended during this time by the EN team are reflected within the board engagements
table.
Clinical KPI 4 - Production and publication of six case stories for Trusts per year and regularly inviting feedback from Local
Maternity Systems
The EN team met clinical KPI for quarter 1 2020/2021 as two case stories on abdominal palpation and interpretation of umbilical cord gas
results were published. The case stories are illustrative and the umbilical cord gas results case story was produced in response to themes
identified from cases which had been referred to panel firm solicitors and discussed at case conferences/expert summits.
The case stories will be shared with the regional chief midwives to disseminate to the Trusts within their region.
The team are on track to publish two case stories for quarter 2 2020/2021
Clinical KPI 5 - In 100% of cases where a concern has been identified each case will follow the defined pathway required by the
Significant Concerns Framework measured via a bi-annual internal audit process
The team continue to manage Trusts of concern. Head of Early Notification team (clinical) has been working closely with leads at NHS
England and Improvement to map out the process for managing concerns in maternity at a national level, with the aim of having clearer
pathways for arms length bodies to refer to and or signpost trusts to. Learning from this project work has also strengthened the direction for
the EN concerns process. The EN team concerns meeting has now been expanded during the period of COVID-19 to include key
stakeholders across the maternity landscape to communicate and take forward actions regarding Trusts of concern.

Criteria to support the identification of Trusts of concern is in progress, as discussions regarding sharing information across NHS Resolution
functions such as claims and the wider safety and learning team to inform the concerns process.

Membership and Stakeholder Engagement activity
In future, the engagement dashboard from the detailed MSE report will form part of this Part 1 update. Meetings continue to be conducted virtually as a
result of the pandemic. As to be expected, sharing insight on the impacts of Covid-19 have been a common feature in recent meetings.

Engagement dashboard, July – Sept 2020
Jul – Sept 2020
Level 1 (Key Influencers)

Summary of engagement
•
•
•

•

Helen Vernon meeting with Matthew Hill,
Chief Executive of the Legal Services
Board
Helen Vernon meeting with Gill Walton,
Chief Executive of the RCM
Helen Vernon meeting with Raj Patel,
Deputy National Medical Director of
Primary Care NHS England and NHS
Improvement
Joanne Evans meeting with Mike Lowe,
Chief of Staff for Julian Kelly (chief
financial officer, NHS England and NHS
Improvement)

At the time of writing, the following
meetings are planned for mid-late
Sept but have not yet taken place –
these include:
• Joanne Evans meeting with Matthew
Style, Director of Strategic finance at
NHS England and NHS Improvement
• Helen Vernon and Ian Dilks to meet with
PHSO
• Helen Vernon (with Simon Hammond,
Denise Chaffer and Sangita Bodalia)
attending a collaboration meeting with
claimant lawyers and 3 panel firms.
• Helen Vernon and Denise Chaffer
meeting with Keith Conradi, Chief
Executive of HSIB

Summary of impact
Meetings are continuing to take place
virtually – key outcomes from those
listed so far include:
• We re-established relations with
the LSB and agreed a number of
areas of mutual interest such as
issues relating to transparency
surrounding both pricing and
quality on the part of solicitors
firms. We agreed to hold annual
meetings and to liaise on issues
as appropriate in-between.
• Sharing of insight on changing
priorities in primary care, partly
as a result of the pandemic. NHS
England and NHS Improvement
will explore whether we can
attend an upcoming Responsible
Officer network group to discuss
how our data can support
performance management
processes.
• Exchange of insight on the
upcoming Health Select
Committee inquiry on the safety
of midwifery services.

•

Level 2 (Networks /
Advisory Groups)

Level 3 (Scheme
Members / Beneficiaries)

Helen Vernon (with Nick Rogers &
Simon Hammond) meeting with UK and
Ireland state indemnity bodies
• POSTPONED to February 2021: Helen
Vernon meeting with Kathy Hall, Director
of Tech and Data Strategy, NHSX
A meeting of the Clincal Advisory Group
met on 16 July 2020 to consider the re-start
arrangements for MIS reporting and related
communications to maternity trust
members

Ad hoc use of digital webinars around
specific subject matter (e.g. Cauda Equina
Syndrome)
Series of digital webinars for primary and
secondary care sectors on managing
concerns during pandemic

Part 1 performance report – financial
Wednesday 16 September 2020
Summary financial position at July 2020:
Departmental Expenditure Limit (DEL) budgets
•

We have yet to agree budgets for all elements of our schemes, specifically, PIDR for CNST (above the £100m being collected from
members this year), General Practice Indemnity, and CNSC. This leaves an overspend of £677k year to date overall.

•

Indemnity scheme budgets overall, excluding the PIDR impact, GPI and CNSC are underspent against budget by £63m

•

Additional costs arising from the change in PIDR costs from the March 2017 rate of 2.5% are £80m.

•

We have incurred £136k of payments on CNSGP and £5.1m on ELSGP. Claims handled by MDOs under our oversight (referred to as
ELGP) have incurred payments of £13.1m.

•

Administration costs are £0.5m underspent year to date primarily due to vacant posts in the Claims and support functions.

•

The year to date capital expenditure is £154k against a year to date budget of £393k.

Annually Managed Expenditure (AME) budget
•

This budget relates to the change in the value from one year to the next, of liabilities expected to be settled in the future, arising from
NHS Resolution’s indemnity schemes.

•

An indicative budget of £7.2bn has been agreed for this year.

•

We are working with NHS Digital to access in year activity data which will help inform the effects of the Covid-19 pandemic on the
claims environment and consequently on the valuation of the provision. This will be most pertinent to the valuation of the IBNR
provision given the time lags that are generally experienced in relation to clinical negligence claims. In year claims experience is also
being monitored against the expected patterns to inform the provision valuation. An update will be presented to the September
Reserving and Pricing Committee.

Department Expenditure Limit (DEL) Position for the year to date (as at July 2020)
Budget

Actual

Variance

£’000

£’000

£’000

(767,993)

(769,830)

1,837

(351)

(250)

(101)

(768,344)

(770,080)

1,736

605,990

595,477

10,513

23,192

16,584

6,608

GPI (CNSGP, ELSGP and ELGP

0

18,657

(18,657)

CNSC

0

0

0

10,699

10,222

477

Total Expenditure

639,880

640,939

(1,059)

Parliam entary funding

(44,355)

(44,355)

0

Net expenditure

(84,108)

(84,785)

677

Incom e
Member contributions
Other income
Total incom e
Expenditure
Total Member Funded Schemes
DHSC Funded Schemes

Administration

The income and expenditure for the year to date position on Department Expenditure Limit (DEL) budgets is shown above. This relates to
the settlement of claims in year and NHS Resolution’s administration costs.
Expenditure for the schemes consists of two elements: expenditure estimated at a personal injury discount rate of 2.5% (referred to as
baseline expenditure), and expenditure related to the impact of the change in the PIDR. The indemnity schemes are overspent by £1.5m
overall, as shown in the table below, this includes GPI, CNSC and the full cost of PIDR which we have not yet agreed budgets for.

Detailed Indemnity Schemes Expenditure at July 2020

Ex RHA

Budget

Actual

Variance

£’000

£’000

£’000

199

202

(3)

6,821

3,105

3,716

14,912

10,774

4,138

1,260

2,503

(1,243)

586,017

582,090

3,927

PES

2,667

244

2,423

LTPS

17,306

13,143

4,163

629,181

612,061

17,121

CNSGP

0

136

(136)

ELSGP

0

5,441

(5,441)

ELGP

0

13,079

(13,079)

CNSC

0

0

0

Total

629,181

630,717

(1,536)

ELS
DHSC Clinical Liability
DHSC Non-Clinical Liability
CNST

Subtotal (excluding GPI & CNSC)

Prompt Payment Policy and Reporting of Performance
The number of invoices paid within 30 days is below the target of 95% at 84% for the year to July, with relevant payments totalling £58m. The
majority of spend is damages which is not included in the calculation as they are not covered by the legislation on payments to suppliers of
goods and services. We have started to produce reports by department and are working with the relevant departments to identify and resolve
the root cause of issues to prevent it happing in future.

Part 1 performance report – operations
Wednesday 16 September 2020
Claims Management Service
Executive Summary
Reports on the number of claims for compensation received by NHS Resolution under our three principal indemnity schemes, alongside a
high level overview of the portfolio of those claims. Our performance in the management of claims against our key performance indicators is
commercially sensitive and included in the papers in Part 2.
Findings
Chart 1 shows the number of claims and incident reports received under our three principal indemnity schemes in 2020/21 compared with
2019/20. This report confirms numbers up to 31 July 2020.
Chart 1: number of claims and incident reports received in 2020/21 compared with 2019/20
Schemes

2019/20

2020/21

Change

Clinical Negligence Scheme for Trusts (CNST)

3834

3670

-4.28%

Liabilities to Third Parties Scheme (LTPS)

1333

785

-41.1%

47

229

+387%

Clinical Negligence Scheme for General Practice
(CNSGP)

The figures for CNST exclude birth injury incidents notified under the Early Notification (EN) initiative. EN incidents which have converted to
claims are included.
The CNSGP numbers continue to increase as expected following the inception of the scheme in April 2019. We expect growth to continue
over the year.
As expected reports across CNST and LTPS have dropped since restrictions relating to COVID-19 were put in place. Clinical claims
continue to see a drop in new claims numbers although less pronounced in June and July. Non-clinical claims continue to suffer a dramatic
drop since the beginning of the year (see Chart 3). This is a similar pattern to that reported in the general insurance market.
Since the beginning of the financial year, emergency medicine and orthopaedic claims represent a smaller share of the new claims portfolio
than last year. We may continue to see this trend over the year as a result of lower volumes of activity related to the pandemic and some
claims not being reported to us due to Covid related operational challenges. A cohort of these cases tend to have a shorter time lag between
incident and notification, so any Covid impact may be seen more quickly.
Chart 2 below shows the month-on-month volatility of new claims received in the last fourteen full financial years, excluding CNSGP.

Chart 2: New claims over the last fourteen years
This shows the month-on-month volatility of new claims received in the last fourteen full financial years, excluding CNSGP.

We will have to monitor claims volumes throughout this financial year to fully understand the impact of Covid on volume and specialty. No
conclusions can yet be drawn about the impact of Covid on claims volumes and specialties.

Chart 3: LTPS claim numbers 2020/21 compared with 2019/20

Clinical
Chart 4 below shows the breakdown of CNST claims received in the financial year to date, noting the top five specialties by the number of
actual claims received and as a percentage against the overall volume.
Chart 4: CNST Claims – top five specialities by number and as percentage of total claims

Orthopaedic surgery was the largest reported specialty in 2019/20, followed by emergency medicine and this pattern continues into 2020/21.
Obstetrics remains the third largest speciality.

Chart 5: CNST Claims – top five specialities by volume, represented as value (millions)

Looking at the same five specialities by value (Chart 5), obstetrics is by far the highest value speciality as expected, followed by emergency
medicine and orthopaedic surgery.

Chart 6: CNST Claims – top five specialities by value, represented as value (millions)

Obstetrics remains the highest value specialty overall by some significant margin followed by paediatrics and emergency medicine. Over this
period radiology has overtaken neurology and now appears in the top 5. This is due to a small number of claims being notified within this
period having the potential to be high value.
The Covid pandemic may mean the volume and value of reported claims in different specialties changes over the next couple of financial
years due to the changing nature of healthcare delivery. At this point in time it is not possible to derive any meaningful pattern of claims
behaviour attributable to the pandemic.

Non Clinical
Chart 7: LTPS claims by number and as percentage of total claims

Employers’ liability claims account for 67% of new LTPS claims received in 2020/21. This follows a similar pattern to previous financial years
as expected in this scheme due to the profile of risks covered. There is a slight shift in favour of PL claims (see Chart 8 below) which we will
continue to monitor. It is too early to draw any conclusions from this and / or ascribe this to any effects created by the pandemic. As noted
above, there has been a reduction in the number of LTPS claims reported overall.

Chart 8: LTPS EL/PL claims reported compared with the same periods since 2014/15

A reasonably steady reporting pattern is evident from 2016/17 until 2020/21. The Covid pandemic appears to have had an impact on claim
reports and may continue to affect reporting patterns whilst the pandemic persists, due to the nature of these claims.

Chart 9: LTPS Claims received in 2020/21 by injury type and percentage of total claims

Chart 9 shows the breakdown of LTPS claims received in the financial year to date by actual number of claims received and percentage of
the overall volume, noting the top five injury types.
Orthopaedic injuries remain the largest injury type but in percentage terms makes up a smaller proportion of the book than in 2019/20 (67%).
There has however been a rise in the proportion of cases resulting in psychiatric injuries (from 11% to 17%). It is too early to draw any
conclusion whether this is an emerging pattern and with a smaller number of cases being reported overall, we may now see greater volatility
as percentages will be more easily affected by small increases in numbers.

Chart 10: Top five LTPS claims received in 2020/21 by cause

Chart 10 shows the breakdown of LTPS claims received in the financial year to date, split by the top five causes.
Slip and trips are the highest cause of LTPS claims received in 2020/21 followed closely by assault claims.

Chart 11: Assault claims reported as a percentage of total claims since 2015/16

The chart above shows the pattern of reporting over the past five financial years for assault claims, which had recorded a steady pattern of
increase since 2015/16. This financial year has seen a plateau. It is too early to establish whether this is a pattern which will continue
through the year. Covid may be a factor as a result of lower levels of attendance in healthcare settings and generally higher levels of
goodwill for the NHS.

Practitioner Performance Advice Service
Executive Summary
The performance review includes data for Practitioner Performance Advice until the end of July 2020.
The Advice service has continued to deliver business as usual in respect of its core case advice work, despite a number of necessary
changes to our ways of working since March 2020 owing to COVID-19. There was a decrease in new requests for advice in the first two
months of FY 2020/21, owing to the impact of the pandemic, but there are now signs that requests are beginning to return to expected levels.
Maintaining the accessibility of our Advice service has remained at the forefront of our considerations to ensure that healthcare organisations
are able to continue to access support from us. To support healthcare organisations at this difficult time, Advice with the input of Membership
and Stakeholder Engagement (MSE) have developed a series of free, interactive webinars on topics relating to the management of
performance concerns. These were launched in July 2020, with the initial sessions focusing on ‘Managing Concerns and Supporting
Practitioners during COVID-19’
Although our face to face clinical performance assessments and assisted mediations remain on pause, we have successfully adapted our
behavioural assessments so that these can be delivered remotely, with the first of these due to be delivered at the beginning of August.
Similarly we have developed a process to deliver assisted mediations remotely; with the first of these planned to take place in September.
Our Professional Support and Remediation Service has continued to operate normally and we have seen the number of requests for this
service return to more usual levels in June and July.

Case advice service
A total of 213 new requests for advice have been received in FY 2020/21 (see chart 1). In June 2020 we received 76 new requests for
advice, compared to 74 in June 2019; representing a 3% increase. In July 2020 we received 65 new requests for advice, compared to 83 in
July 2019; representing a 22% decrease. The total number of new requests received for June – July 2020 represents an overall decrease of
10% compared to the same time period in 2019.
In respect of open cases, we were maintaining an overall active caseload of 668 at the end of July. This is 13% lower than at the same point
in FY 2019/20, with the decrease in new request activity providing an opportunity to undertake a more proactive review of cases and closing
those where support is no longer required. The impact of COVID-19 in regard to case handling varied regionally and included delays in

progressing investigations and hearings, local remediation plans being paused because of a lack of resources and available supervision and
a range of employment issues arising from self-isolation requirements and shielding.
Chart 1: New requests for advice received

*Based on new requests for advice since beginning of FY16/17

Chart 2: New requests for advice – month on month

*Based on new requests for advice since beginning of FY16/17

Chart 3: New requests for advice – by sector

Chart 4: New requests for advice – by profession

Healthcare Professional Alert Notices (HPANs)
At the end of July 2020, there were five active HPANs. By comparison, in July 2019 there were 10 active HPANs. The reduction in the
number of active cases is the result of further enhancements to our process to ensure timely review and revocation of active HPANs.
The number of HPANs requested this financial year (nine) is higher than the requests in the same period in FY 2019/20 (seven).
The five HPANs issued to date in FY 2020/21 equals the number issued at the same point in FY 2019/20.
Chart 5: Healthcare Professional Alert Notices

External education and learning
The COVID-19 pandemic has had a significant impact on our revenue generating external education activities, with all scheduled events
cancelled or postponed since mid-March. MSE have been working with our customers to schedule tentative dates in the future.
In the interim, we have developed and launched a series of free, interactive webinars, covering a series of topics, designed to share learning,
experience and best practice with healthcare organisations. The initial eight sessions covered ‘Managing Concerns and Supporting
Practitioners during COVID-19.’
Chart 6: External education activity
Workshops delivered
Total:
-

In-house
Public

Activity summary
FY 2019/20

Activity summary
FY 2020/21

8

0

7
1

0
0

Exclusions in England (secondary care only)
88% of exclusions in England (secondary care) were reviewed within the target timeframes.
This figure is based on 36 out of 41 cases having been reviewed within the required timeframe. In the cases where a review was not
undertaken within this timeframe, this was due to an internal administrative delay and the availability of employing contracting organisations
to engage in reviews, likely to due to the ongoing impact of COVID-19. Reviews have now taken place in respect of these exclusions and
none are outstanding at the end of the reporting period.

Assessments and other interventions
As reported to the Board previously, clinical performance assessments, behavioural assessments and assisted mediations were all paused in
March 2020 due to COVID-19. As part of our recovery plan, we have been able to arrange for our behavioural assessments to take place
remotely and, at the time of writing, three were scheduled to take place in August. We are seeking feedback from both practitioners and the
behavioural assessors about their experience of these new remote assessments. We are actively exploring ways in which we can deliver our
clinical performance assessments. In the meantime, for those assessments which are on hold, Advisers have been proactively engaging
with healthcare organisations to provide ongoing advice on the management of performance issues.
Our Professional Support and Remediation Service has continued to operate normally this financial year and although demand was low
during April and May, requests for this service increased in June and July to more usual levels.
The table below shows the number of assessments and interventions that are currently in our system:
Assessments and interventions

Activity summary FY 2020/21

Clinical performance assessment

•

5 clinical performance assessments have been offered but cannot currently proceed

Behavioural assessment

•

6 behavioural assessments have been offered and are being arranged (to take place
remotely)

Professional Support and
Remediation action plans

•
•
•

7 action plans issued
2 reviews undertaken of a local action plan prepared by external healthcare organisations
3 action plans in preparation

Other interventions

•
•

5 assisted mediations being planned
1 team review being planned

As no assessments have yet been completed in this financial year, there is no new information to report in relation to delivery. Therefore, the
series of charts that show delivery times for assessments are not included in this report. They will be reinstated once there is activity to
report in this area.

Key performance indicators
Service

Case advice

Measure to report

90% of requests for advice responded to within 2 working
days

Comparison reporting
period July 2019

FY 2019/20 to 31
May 2020*

FY 2020/21 to 31
July 2020

100%

100%

100%

(or within an alternative timeframe requested by the
employing/contracting organisation)
Healthcare
Professional Alert
Notices (HPANs)

90% of HPANs issued/released (where justified) within 7
working days

100%

100%

100%

HPANs

90% of HPANs revoked (where justified) within 7 working
days

100%

100%

100%

External education and 90% of education events rated by participants at least 4 out of
learning
5 for effectiveness/impact

100%

NA**

NA**

Exclusions and
suspensions

90.2%

92%

88%

90% of all exclusions/suspensions critically reviewed (where
due)

* Data reported in last Board report
** No external educational events have been delivered in FY 2020/21

Primary Care Appeals
Executive Summary
The performance review for YTD 2020/21 is presented for Primary Care Appeals. This paper also provides Board with an update on an
appeal which was novel due to the Appellant’s request for the Secretary of State’s personal intervention.
The Appeals service has continued to deliver business as usual in respect of its appellate function despite COVID-19 save for placing on
hold any cases requiring a site visit and oral hearing. Board were advised of this earlier this year.
The Appeals team intends to resume safe site visits and hearings using MS Teams from mid-September. It has consulted Appeals Panel
Members, NHS England and parties involved in the pilot case and have completed risk and equality impact assessments. It will rigorously
test and complete a thorough walk through of the hearing process. It will fully evaluate the outcomes of the pilot case before rollout.
Key performance indicators
Measure to report

Comparison reporting period Previous reporting period Current reporting period to 31
to 31 July 2019
to 31 May 2020
July 2020

90% of "first step" letters sent out within 7 days of
receiving the appeal or dispute

100%

100%

100%

100% appeals or disputes where 14 or more days’
notice of hearing has been given

100%

NA

NA

80% of pharmacy appeals where Decision Maker
agreed with recommendation of Case Manager

92%

100%

100%

90% outcome of quality audits for appeals and
dispute files

100%

88% 1

93%

One case – not all audit requirements met on a minor point of processing which did not adversely impact on parties on the robustness of the final decision; learning has been
disseminated amongst the team to support continuous improvement
1

Target = 15 weeks

13 weeks

12 weeks

13 weeks

18 weeks

23 weeks 2

20 weeks 3

23 weeks

23 weeks

23 weeks

31 weeks

20 weeks

29 weeks

The average number of weeks taken to resolve
appeals and disputes - internal input only
Target = 19 weeks
The average number of weeks taken to resolve
appeals and disputes – additional input
Target = 25 weeks
The average number of weeks taken to resolve
appeals and disputes - Oral Hearing
Target = 33 weeks
The average number of weeks taken to resolve
disputes – CMR valuation input required

Explanatory Note
Green – within target
Amber – currently outside of target
Red – outside target, no chance of recovery
White – no cases in the reporting period
Up arrow – time shortened (improvement)
Down arrow – time lengthened

2
3

Highly complex termination of contract disputes involving technical and procedural arguments which required careful consideration including conference calls with Panel
Case 1 – as above. Case 2 - Needed to seek additional submissions from parties after the normal consultation period had ended.

Appeal decision of NHS England
On 6 March 2020, pursuant to Regulation 13(5) of the National Health Service (Performers Lists) (England) Regulations 2013 the Appellant (an NHS
salaried General Practitioner) appealed to NHS Resolution against the decision of NHS England, to refuse suspension payments from 27 April 2018 to the
date the Appellant was removed from the Performers List (on or around 5 July 2018). It was argued that the Appellant’s case was exceptional – the Court
of Appeal (Criminal Division) had allowed an appeal against a criminal conviction leading to imprisonment.
The Appellant’s Member of Parliament wrote to the Secretary of State for Health and Social Care suggesting that the Secretary of State has discretionary
powers outside of statute (to order additional payments) and whilst it is acknowledged that NHS Resolution acts on behalf of the Secretary of State in
such matters, the Secretary of State should consider the appeal himself. The Appellant also contacted the Director of Advice and Appeals and asked that
she liaises with the Secretary of State’s private office and oversees the referral of the appeal to his office.
NHS Resolution liaised and briefed DHSC officials on this case and on 2 July 2020, DHSC officials confirmed that the Secretary of State had refused to
intervene in the appeal.
Primary Care Appeals determined the appeal on 6 August 2020; the appeal was rejected.

Membership and Stakeholder Engagement
report
Board meeting (Part 1)
[Wednesday 16 September 2020]

Agenda item:

Item 4.1

Title of paper:

Membership and Stakeholder Engagement activity report, July
2020 to September 2020

Responsible Director/Lead:

Director of Membership & Stakeholder Engagement

Summary of paper:
This paper provides an update on recent communications and stakeholder engagement activity

Board action requested:
The Board are asked to note this report.

Potential risks:
Without effective managed relationships through media channels and with external stakeholders, we will fail
to mitigate the following strategic risk:
“fail to develop and maintain effective relationships with key stakeholders, members and customers”

Equality, diversity & inclusion:
We will reflect relevant aspects of Equality, Diversity and Inclusion in our media relations and stakeholder
engagement, in particular reflecting the diverse range of patient and public interests served.

Has the patient and public interest been taken into account?
We will be mindful of the need to serve the interests of different groups of patients and members of the
public in preparing and issuing statements to the news media and while engaging with our external
stakeholders.

Membership and stakeholder engagement activity report, July, August and
September 2020.
This paper updates the Board on recent membership and stakeholder engagement. The purpose of the
paper is to draw together key activity relating to proactive/reactive media management, issues
management, digital communications, stakeholder engagement and events across NHS Resolution.

The paper is organised as follows:

Section A: Corporate communications / media relations
Section B: Stakeholder engagement
Section C: Events
Section D: Digital communications
Section E: Safety and Learning engagement report
The Board are asked to note the contents of this report.

Membership and Stakeholder Engagement
report: Board meeting (Part 1)
[Wednesday 16 September 2020]
Overview
Since the last Board we laid our annual report and accounts before parliament,
held our annual general meeting, published our business plan 2020/21 for our
external audiences, issued the latest edition of Resolution Matters and held a
number of digital (online) workshops to support the handing of concerns about
practitioner performance during the Covid-19 pandemic. We have also issued a
Covid-19 Clinical Negligence Protocol: 2020 to support the handing of claims
during this challenging time. We have also continued to support staff based at
home through regular internal communications and promotion of support
available to staff.

A: Corporate communications/media relations
Publications and corporate announcements
Annual report and accounts 2019/20
The Annual report and accounts 2019/20 was laid before Parliament on
Thursday 16 July. A news article was issued to support the launch. We also
wrote to chief executives and chairs of our members, beneficiaries and key
stakeholders (arm’s length bodies for example). We are currently finalising a
summary set of PowerPoint slides, based on content from the annual report and
accounts, to support future stakeholder engagement.
Annual General Meeting 2020
We held our Annual General Meeting on Thursday 13 August. The minutes of
the event are available <link when available>.
Business plan 2020/21
We have officially published our Business plan for 2020/21 externally which we
have been using internally since April 2020.
Resolution Matters (July)
The latest edition of Resolution Matters was published on 20 July 2020 and
content included:
1. The Annual report and accounts
2. Mediation in healthcare claims <read more>
3. Findings from the customer survey <read more>
4. Changes to neonatal coding in claims management <read more>
5. Practitioner Performance Advice offers behavioural assessments
remotely <read more>
6. New resources to support general practice <read more>
7. Case of note: XX v. Whittington Hospital NHS Trust (Supreme Court, 1
April 2020) <read more>
8. Appointment of Niamh McKenna as NHS Resolution’s first CIO <read
more>
1

Covid-19 Clinical Negligence Protocol: 2020
We issued the protocol on Friday 13 August which outlines a best practice
approach to litigation agreed between the Association of Personal Injury
Lawyers (APIL), NHS Resolution and the patient safety charity Action against
Medical Accidents (AvMA), with other signatories such as the Forum of
Insurance Lawyers and the Association of British Insurers. It addresses the
conduct of personal injury litigation during these unprecedented and difficult
times resulting from Covid-19. The intention of the protocol is to encourage
positive behaviours from both claimant and defendant lawyers and
organisations as well as consistency of approach in practices across England. It
should reduce the risk of costs being spent unnecessarily on issuing
proceedings, applications to extend time or stay proceedings. The Covid-19
Clinical Negligence Protocol: 2020 is available as is the press release.
Maternity incentive scheme update
We provided an update to members of our maternity incentive scheme with an
update to the steps taken in light of Covid-19. A copy of the mailing is available
here: http://createsend.com/t/i-6C24F23535D9906E2540EF23F30FEDED

Direct marketing
Claims management protocol for Covid-19 – informing our members and
beneficiaries of the protocol described above.
http://createsend.com/t/i-31F29041E386BD762540EF23F30FEDED
Maternity incentive scheme update (13 August 2020) – informing
participants of the extension of deadline for board certification reports.
http://createsend.com/t/i-6C24F23535D9906E2540EF23F30FEDED
Annual report and accounts (6 August 2020) – correspondence to chairs and
chief executives of our members and beneficiaries and some key stakholders
introducing our annual report and accounts.
http://createsend.com/t/i-5B1880B48211C2E42540EF23F30FEDED
NHS Resolution members' panel satisfaction survey (29 July 2020) To
gather information to inform the legal panel tender from our members.
http://createsend.com/t/i-5329F2572C0A8EB12540EF23F30FEDED
Learning from Claims - Cauda Equina Syndrome webinars (22 July 2020) http://createsend.com/t/i-7373A9ECFEEC98442540EF23F30FEDED
Launch of our primary care workshop on managing performance
concerns during the Covid-19 pandemic (21 July 2020).
http://createsend.com/t/i-5A9B1B6B110E392F2540EF23F30FEDED
Launch of our secondary care workshop on managing performance
concerns during the Covid-19 pandemic (21 July 2020).
http://createsend.com/t/i-37AEC4DB757E537B2540EF23F30FEDED
Resolution Matters (20 July 2020)
http://createsend.com/t/i-1A86D7FC47CE81292540EF23F30FEDED
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Media relations: July 2020 to September 2020
Media enquiries per month
July:
2
August:
3
September: TBC
Media highlights
With the publication of the Annual report and accounts 2019/20 on 16 July, we
did receive coverage in a number of trade press publications as well as an
enquiry from the HSJ on this topic. Other media enquiries included: the BMJ,
querying the scope of indemnity cover for medical trainees working outside of
their designated hours; clarification of the terms of the Clinical Negligence
Scheme for Cornavirus (CNSC) from the BBC; and an enquiry relating to the
forthcoming publication of Factsheet 5 from Radar_AI trade publication.
Proactive media activity during this period has included: coverage of our Covid19 claims protocol to encourage positive behaviours in clinical negligence
litigation; and promotion of our claims mediation webinar held at the beginning
of August in partnership with Capsticks.
It’s worth noting that there has been a significant amount of media interest in
the quality of NHS maternity services again during this period, albeit without
direct reference to NHS Resolution. Trusts that have been under the spotlight
include: Guys and St. Thomas’ NHS Foundation Trust, with particular reference
to a £37 million clinical negligence case for brain damage; the launch of a police
investigation into the claims made against Shrewsbury and Telford NHS Trust;
and the CQC report criticising maternity services at Basildon Hospital, part of
the now replaced Basildon and Thurrock Hospitals NHS Foundation Trust.
There was also media attention on the publication of the Cumberlege Report in
early July.
General Practice Indemnity
Over the past two months we have continued strengthening our suite of general
practice resources with the launch of a series of videos aimed at supporting
general practice by sharing learning from claims. The five videos target
common pitfalls across primary care including administrative errors and medical
record keeping and look to improve processes in a practice setting to ultimately
improve patient care. A sixth video is due to launch in the coming weeks along
with our primary care brochure and Existing Liabilities Scheme for General
Practice (ELSGP) animation.
We have also focused on building relationships across wider organisations as
part of our primary care contacts mapping and engagement work. Following the
launch of the GP Sounding Board, we have broadened out membership to
include practice managers and are making contact with a number of
organisations to secure nursing representation. We are also seeking out
partners for potential information sharing/collaboration, including: NHS Clinical
Commissioners; NHS Confederation, Primary Care Networks and CCGs.
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Following agreement to attend the virtual Management in Practice Festival in
October 2020, we’ve also been preparing materials and content to target
practice managers within a primary care setting. The festival presents us with a
key opportunity to engage with an otherwise relatively untapped sector and will
draw upon our learnings from the primary care events that took place last year.
Since the last Board meeting, we have also continued to provide updates to
external stakeholders to support work to address the Covid-19 pandemic,
including the frequent updates to our COVID-19 guidance for General Practice
and strengthening our relationships across partner organisations to share our
wider response to COVID-19, with a particular focus on the Clinical Negligence
Scheme for Coronavirus. We’ve continued to update the FAQs and supporting
scheme documentation.
Internal communications
During this extended period of homeworking internal communiations has
become increasingly important. We continue to reinforce the message to staff
that our employees' safety, health and wellbeing are at the forefront of any
decisions we make around a return to work, and we have given an assurance
we will provide notice of any change in working practices. We have also
sought to remind staff of the importance of taking planned leave during the
current home-working regime.
In addition we have been providing empoyees with support materials such as:
Working from home: top tips for staff, Coronavirus FAQs and promoting
voluntary access to antibody testing, various ‘how to’ guides to support remote
working (including using our new finance system, Employee Self Service and
electronic payslips, and hints and tips for using MS Teams), new HR initiatives
such as risk assessments for new and expectant mothers.
Messages about staff health and wellbeing were reinforced in our first ‘live’ allstaff briefing event on 28 July 2020, led by Simon Hammond, which attracted
around 270 staff at the time; the recording of the event was made available to
all staff afterwards, for those who were unable to watch the live event.
Helen Vernon wrote to representatives of the Staff Engagement Group on 10
August 2020 concerning work under way to provide for a safe return to officebased working, and in particular asking SEG members to support staff locally to
complete a risk assessment when line managers ask their teams to undertake
this.
We have also promoted various social events, including some for charity, such
as our Tea for three initative to keep staff feeling engaged and connected to
their colleagues. July saw our first live online all staff meeting which was
exceedingly well attended.
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B: Stakeholder engagement
Partner Engagement
Meetings continue to be conducted virtually as a result of the pandemic. As to
be expected, sharing insight on the impacts of Covid-19 have been a common
feature in recent meetings.
The Engagement dashboard now forms part of the Part 1 Engagement report
and has been removed from this report to avoid duplication.
Customer Survey
We have invoked a one year extension to the current three year contract with
our current contractor for delivering elements of our customer survey, in order to
mitigate the risk of reprocuring this contract during the current pandemic
situation. A proposal for the next survey is being developed with input from SMT
to determine how best to build on the qualitiative elements introduced
previously. Development of the online questionnaire and contact lists will take
place over the Autumn, with a plan to have arrangements and content signed
off by the chief executive before the end of the year.
Participation at national conferences and events
Kennedys Healthcare seminars - General practice indemnity update and
other NHS Resolution developments – 29 April 2020
Jon Cawley joined this event, rescheduled as a webinar.
Kennedys Healthcare seminars - Practitioner Performance management:
how might COVID-19 affect this? – 5 June 2020
Karen Wadman and Marian Martin joined this webinar.
Browne Jacobson webinar - Shared Insights: The benefits of mediation for
Trusts – 30 June 2020
Julienne Vernon and Bev Hunt joined this webinar.
Capsticks webinar - Resolving healthcare claims through mediation – 19
August 2020
Julienne Vernon and Bev Hunt joined this webinar.
Future planned external speaking engagements
No upcoming externally organised events are taking place or being planned for
the next few months due to Covid-19. We are reviewing our options for
delivering more content via digital channels. Membership and Stakeholder
Engagement are liaising with event organisers to stay abreast of their plans to
reconvene or reschedule cancelled events later in the year. This will allow us to
optimise on new opportunities to share our information and learning.
Hempsons webinar - Clinical Negligence claims and nursing. Learning the
lessons of experience – 10 September 2020 (postponed until spring 2021)
Jeanette Beer will be speaking on this webinar. The event is being postponed
Supporting international doctors in the NHS – 11 September 2020
Neil Margerison is joining this HC-UK event online as a panel speaker.
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Eliminating Pressure Ulcers – 14 September 2020
Bev Hunt is joining this HC-UK event online as a speaker.
Supporting LGBT staff in the workplace, DODs Inclusion Series – 16
September (rescheduled from April) – pre-recorded presentation
Ian Adams is to address this conference.
Effective consent practice – 18 September (rescheduled from March)
Tim Shurlock will be sharing our insight on effective consent practice.
Managing Doctors in Difficulty & Difficult Behaviour – 28 September
(rescheduled from June)
Anne Rothery scheduled to speak at this HC-UK event.
NHS Complaints Summit – 12 October (rescheduled from June)
Michele Golden is speaking at this HC-UK event.
Best Practice 2021 (originally planned for 14-15 October 2020)
Speaker slot and exhibition stand being deferred to their 2021 event after
ongoing dialogue with organisers about changing the 2020 event to a digital
platform.
Management in Practice virtual festival – 19-23 October
Speaking slot and virtual stand confirmed
Improving Doctors Mental Health – 20 October
Anne Rothery scheduled to speak at this HC-UK event.
Medico-Legal Conference – 21 October
Helen Vernon providing the keynote address.
Kennedys Healthcare seminars - NHS Resolution - its current objectives
and future aims – 21 October
Helen Vernon will be speaking at this event.
Association for Perioperative Practice (AfPP) Virtual Future Surgery
conference – 21-22 October
Denise Chaffer will be speaking at this event.
Society for Cardiothoracic Surgery – 30 October
Denise Chaffer will be speaking at this event.
Priorities for general practice in England – 3 November (rescheduled from
March)
Helen Vernon will speak at this Westminster Health Forum conference covering
the new state-backed indemnity scheme for general practice.
RCP Acute medicine conference – 5 November
Denise Chaffer will be speaking at this event.
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Acute and General Medicine 2021 (originally planned for 11-12 November
2020)
Speaker slot and exhibition stand being deferred to 2021 after ongoing dialogue
with organisers about changing the 2020 event to a digital platform.
Royal Society of Medicine, Patient Safety Section Meeting – 27 November
(rescheduled from April)
Kamal Bedi will be speaking at this event about CNSGP.

C: NHS Resolution events
Digital delivery of events and training
The move into digital delivery of our events and training has started. Eight
Managing concerns and supporting practitioners during Covid-19 Practitioner
Performance Advice webinars were delivered using MS Teams over two weeks
at the end of July and in the first week of August. The sessions were targeted at
regional areas in England and attended as follows:
• secondary care sessions x 4: 36 attendees out of 49 registrants.
• primary care sessions x 4: 49 attendees out of 72 registrants.
Delegate feedback is being used to further refine our future offer. Further
sessions are currently being planned for Wales and Northern Ireland.
Work is happening to create three new Practitioner Performance Advice digital
training courses: Compassionate conversations, The savvy practitioner; and
Resolving performance concerns: an overview.
We expect to resume delivery of face-to-face training workshops from October
2020, as long as all risk assessment criteria are met but will remain flexible to
respond to the changing environment in relation to Covid-19 and the needs of
the NHS. This timing is being kept under review. Alternative options are being
explored around the issue of delegate packs in case it’s not safe or viable for
our staff to return to the office to print and courier packs to the customer as
before.
A Safety and Learning cauda equina webinar was delivered on 4 August. This
event attracted over 120 delegates and was hosted by Browne Jacobson. This
event will be repeated on 29 September hosted by Weightmans.
Panel conference, 23 February 2021, Hill Dickinson
Planning has started for the next panel conference on 23 February 2021.
Discussions are on-going regarding delivery format, which might include some
activity taking place at Hill Dickinson unless current circumstances continue and
plans need to be revised. The programme will focus on claims-related learning
and the learning from multiple thematic reports produced by the Safety and
Learning team (currently in production).
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D: Digital communications
Between June and August we published 11 videos, two leaflets, two case
stories and have refreshed the homepage of the website through new imagery
on the rotating banner.
Videos:

Cauda equina syndrome

Learning from claims for
general practice staff

NHS Complaints

Views/Listens Impressions
978
4,052

Views/Listens
567

Impressions
4,188

Views/Listens Impressions
291
2,064

Total engagements
229

Total engagements
102

Total engagements
83
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Medical record keeping

Views/Listens Impressions
569
2,795

Total engagements
106

Leaflets:
Did you know? Cauda
equina syndrome
Did you know? Working to
prevent avoidable venous
thromboembolism

Case stories:
The importance of the whole
picture: reviewing the
umbilical cord gas results
Abdominal palpatations in
labour
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Banner images:
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Overall user statistics for www.resolution.nhs.uk

Users
Sessions
Page
views
Page per
session
Avg.
session
duration
% New
sessions
Bounce
rate

JunAug19
27,103
39,403

AugOct19
27,877
40,168

OctDec19
31,011
43,399

DecFeb20
33,778
47,209

FebApr20
36,480
50,597

AprJun20
31,415
43,542

JunAug20
27,677
38,478

108,331 105,348 107,133 119,220 117,390

103,011

93,253

2.75

2.62

2.47

2.53

2.32

2.37

2.42

2:15
mins

2:07
mins

1:55
mins

2:03
mins

1:54
mins

1:54
mins

2:01
mins

75.7%

77.6%

78.6%

79.2%

80.4%

80.3%

79.6%

55.28%

56.99%

59.54%

58.87%

63.23%

61.3%

60.69%

The summer has seen the total number of users fall, period on period, but
volumes are slightly higher than the same time last year. Similarly, page views
and sessions are down, but the average session duration is higher.
Performance by page on website

Content
Home page
CNSGP
Claims
Management
Advice for
claimants
Covid-19 and
business
continuity
CNSC
Contact
Maternity
incentive scheme
Practitioner
Performance
Advice
Resources

Page
views

Unique
page
views

Avg. time
on page
(secs)

Entrances

Bounce
rate

10,742

8,381

00:49

7,256

33.24%

4,703
3,799

3,459
2,524

01:29
00:59

2,869
698

53.05%
49.57%

3,765

3,284

04:27

2,884

84.47%

749

664

01:15

319

76.18%

1,462
2,313
2,578

1,288
1,942
1,727

01:52
02:26
02:02

978
937
1,356

76.07%
72.47%
54.13%

2,031

1,441

00:59

939

45.05%

2,023

1,537

00:51

144

35.21%

The CNSGP page continues to be the most popular on the website, other than
the home page. Our Covid-19 and business continuity page has seen a drop in

11

the amount of engagement, with users now spending an average minute on the
page compared to 3 or 4 minutes in the last reporting period.
Over this period we heavily promoted some of our webinars with tailored videos
and supported some partner campaigns like NHS Complaints Standards
Framework and NHS England’s focus on cancer.
We also launched our own GP Staff - #LearningFromClaims campaign, in
partnership with Bevan Brittan, featuring six short videos which have so far
earned 19.6k impressions across our social media platforms.
Twitter statistics
Dec19
Tweets
Profile visits
New
followers
Tweet
impressions
Mentions

Jan20

Feb20

Mar20

Apr20

May20

Jun20

Jul-20

36
1,376

18
1,426

16
1,485

10
1,069

1
739

10
789

5
808

18
501

88

78

72

53

60

45

52

39

68.4k
557

51.9k
409

38.6k
324

28.4k
135

8,876
94

45.3k
246

18.6k
186

32.8k
438

LinkedIn statistics

Posts
Unique
visitors
Page views
Post
impressions
Post clicks

Dec19

Jan20

Feb20

Mar20

Apr20

May20

Jun20

10

4

11

2

0

3

6

14

195

295

329

233

205

243

114

591

477

736

813

560

523

407

286

1,007

9,087

7,805

11,234

4,580

1,269

6,323

2,036

17.8k

284

336

374

220

35

175

62

753

Jul-20
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Safety and Learning Report
Board meeting (Part 1)
[Wednesday 16 September 2020]
Summary Highlights
Face to face contact with members are not possible at present due to the ongoing Covid-19 pandemic. The Safety and
Learning team are using video-teleconferencing in order to maintain engagement with members. In addition the team is
working closely with panel to deliver remote learning events by webinar.
1. National and Regional Engagements: 16 and 10
We have met the key performance indicators for national and regional engagement. Where possible the team is delivering
individual engagement and learning events remotely by video-teleconferencing. The current operational pressures and working
arrangements faced by member organisations at present is a limiting factor to this work. However, the team has noticed an
increase in information requests and virtual meetings from our members especially following the release of the 2020 scorecards in
August.
2. Update on activity:
• Deputy Director of Safety and Learning continues to work clinically two days per month in an acute hospital.
• Safety and Learning Lead (South) working clinically one half day per fortnight in secondary care outpatient clinic (via
video-teleconferencing)
• Safety and Learning Leads (Midlands & East) continue to provide clinical reviews for Early Notification team one day per
week
• The team are continuing to analyse and interpret claims data with an emphasis on claims related to nursing. The aim is to
provide a series of reports for publication later in the year
• Emergency medicine department report - thematic review is complete and final drafts are nearing completion but further
work with clinical stakeholders is required to support co design of recommendations (currently unable to progress during
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•
•

•

pandemic). The decision has been made to divide the report into separate subject headings and release as a series of
reports. The timeline for release of the reports is currently under review
A thematic review of lower limb complications in patients with diabetes is in progress and a thematic review of claims
covered by ELSGP as well as the Early Notification year two report.
The Safety and Learning team continues to work closely with MSE and panel to deliver remote learning events by
webinar. The team has hosted with the support of panel a national Learning from Claims – cauda equina syndrome
webinar. There were 127 attendees from primary and secondary care members as well 40% of the audience being
clinicians. The webinar was also recorded to use as a learning resource and has been viewed 43 times within the first
week following the live event
There are four further Learning from Claims Webinars planned by the team in September / October 2020 which will
include a repeat of cauda equina syndrome due to the popularity of the first webinar, Overview of nursing claims, learning
disabilities and consent

3. Early Notification scheme:
The team continue to work with key stakeholders to align processes and reduce the burden on trusts during COVID-19, as well as
attending key meetings to share intelligence regarding potential themes which are having an impact on maternity services during
this time.
4. Individual trust visits: 21
As member organisations have settled into new ways of working during the Covid-19 pandemic there has been increasing
opportunity to restart engagement via remote mediums. However the current operational pressures that these organisations face
remains a limiting factor.
Breakdown:
• London: 5
• South: 5
• Midlands and East: 5
• North: 6
The Early Notification team continues to plan remote meetings with member organisations.
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5. Infographic:
The table below provides a summary of virtual engagements made with NHS Resolution’s Safety and Learning team with member
trusts and others. Some of the engagements include colleagues from claims, Early Notification, Practitioner Performance Advice
teams or finance to support the content as requested. This data does not include telephone and email communications- response to
queries and awareness of products as this is covered in the KPI summary. Details of each engagement are contained in the written
Board report
**Data below reflects engagements since the previous Board report (-)
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Figure 1: Safety and Learning individual trust engagement July/August.

Engagement

July

August

London

3

2

South

4

1

Midlands and East

4

1

North

3

3

Early Notification team

0

0

Independent health care provider

0

0

ALB

9

2

181

127

Non-governmental

1

0

Panel

7

1

Royal colleges

1

0

Others

9

1

Conference & regional events (i.e. different member and
non-member organisations in attendance)

16

Member trust visits e.g. site visit, request
to present to trust staff

Depicted by trust number per region

Independent heath care providers

Independent members

Conferences and regional events (NHS
Resolution led and ones where NHS
Resolution in attendance).

National events numbers where NHS Resolution has a stand or clusters of engagement with
membership. It may be difficult to capture trust numbers within this format but reports on
these engagements can be found separately. Therefore trust contacts may not be wholly
accurate in this report. Attendance at these events will be captured in future and added to
these figures.
Regional events led by NHS Resolution will include trusts engaged with at the event without
specifying geographical reach which is usually wide.
Other contacts made here will be included their respective groups in this table e.g. RCN
congress, Bristol safety conference, Elderly care conference

Arm’s length bodies and DHSC

e.g. Care Quality Commission, NHS England & NHS Improvement and NHS Blood and
Transplant

Non-governmental and third sector

Charities ,associations and organisations
e.g. Health Watch, AvMA, Sign up to Safety, Listening place

Panel other events

Depicted by number of trusts in attendance per region. Other contacts made here will be
included in their respective groups.

Royal Colleges e.g. collaborative work on
guidance representing NHS Resolution at
meetings

e.g. Royal College Midwives, Royal College Nursing, Royal College of Anaesthetists, Royal
College of Physicians, Royal College of Radiologists, Royal College of Obstetricians and
Gynaecologists

Others

e.g. CCGs, patients, families individual experts, networks and communities future finance
group, Safer Needles Network
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Board meeting
16 September 2020 – Part One

Agenda item:

Item 5.1

Title of paper:

Case of Note

Responsible Director/Lead:

John Mead

Summary of paper:
Provides brief details of a secondary victim judgment which has been widely reported and commented
upon.

Board action requested:
For noting and, if appropriate, discussion.

Potential risks/Risk Appetite:
There is a risk that if this ruling is not appealed successfully, it will be relied upon in the pursuit of additional
secondary victim claims against the NHS. However, it is only binding on County Court judges.

Equality, diversity & inclusion:
Not directly applicable.

Has the patient and public interest been taken into account?
It is in the interests of patients in general, and of the wider public, that certain judgments are challenged so
as to ensure fairness between claimants and defendants.

SP and MP v. Royal Wolverhampton NHS Trust (High Court, 4 June 2020 – Chamberlain J.)
Mr. PSP, who was father of the two claimants, was admitted to hospital in November 2012 after
complaining of chest and jaw pain. Following various tests and investigations he was discharged
three days later. On 26 January 2014, some fourteen months subsequently, whilst on a shopping
trip accompanied by his daughters he collapsed in the street and died from a heart attack.
It was alleged that the trust failed to diagnose ischaemic heart disease and occlusive coronary
artery atherosclerosis during the father’s stay in hospital and that, had they done so, appropriate
treatment would have been given which would have avoided the heart attack. SP and MP alleged
that they suffered psychiatric injuries as a consequence of witnessing their father’s collapse and
death, and brought a claim against the trust. On behalf of the trust we applied to strike out these
claims, on the basis that they were precluded by case-law.
Master Cook, in the High Court, held in November 2019 that the claims were bound to fail and
therefore struck them out. On appeal, however, Chamberlain J. took a different view. He reviewed
a long list of legal authorities culminating in the Court of Appeal’s ruling in Taylor v. Novo (2014),
in which the claimant’s mother suffered injury at work when racking fell onto her. She seemed to
make a good recovery, but three weeks later collapsed at home and died, witnessed by her
daughter. The court held that for a “secondary victim” such as the daughter to succeed in a claim
of this nature, that person must have witnessed the accident or event in question, which in this
case was the falling racking. For that reason the claim failed. The claimant must also satisfy the
strict control mechanisms laid down by the House of Lords in Alcock v. Chief Constable of S.
Yorkshire (1992), a group of claims brought following the Hillsborough disaster in 1989.
The judge concluded that the present case was not on all fours with Taylor v. Novo because there
was no equivalent preceding “event”. Rather, the event which triggered the claimants’ trauma, on
their case, was their father’s collapse in the street. He decided that the 14 month gap between
alleged negligence and injury was not, of itself, a bar to a secondary victim claim. Similarly, the
fact that the heart attack was an internal occurrence for the primary victim did not preclude potential
liability. Consequently, he ordered that the claim be reinstated.
Comment
The law concerning secondary victims is complex. There are numerous controls in place to
prevent defendants being liable for unlimited numbers and types of claims. This was undoubtedly
a tragic case, but we took the view that the daughters’ claims could not succeed in law. It is
important to bear in mind that Chamberlain J. did not hold that the claims were successful, but only
that they should not be struck out, which means that they will potentially proceed to a full trial on
the facts. However, we believe that this ruling is flawed and therefore have lodged notice of appeal
with the Court of Appeal.
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Board meeting
16 September 2020

Agenda item:

Item 6.1

Title of paper:

Governance update

Responsible Director/Lead:

Ian Dilks/Tinku Mitra

Summary of paper:
Following the Board effectiveness reviews carried out (external Weva review 2019) and the internal review
(May 2020), we agreed to ensure that all associated governance documentation would be updated. For
external purposes we have updated our summary of governance on the website. The attached paper sets
out as follows:
•

Accountability to the Department of Health and Social Care

•

Accountability of the Accounting Officer (Chief Executive)

•

Role and accountability of the Board

•

Governance structures reporting to the Board

The content has been cross referenced against the following policies and guidance:
•

Corporate governance in central government departments [code of good practice] last updated
2017

•

Code of conduct for Board Members of Public Bodies June 2019

•

Framework Agreement (draft 2019 on the basis we expect that to be signed soon without change
but will review if the FA is substantially altered)

•

NHS Resolution Standing Orders March 2020

•

NHS Standing Financial Instructions March 2020

•

NHS Resolution Policy on Openness [updated May 2019]

We have also summarised in one place various papers that were approved by the Board in 2015
concerning the role of the Board, and the respective roles of Non-Executive Directors (NED) and Executive
Directors (ED). This paper is for internal use only.

Board action requested:

Governance Summary (on website)
The Board is asked to note and agree the summary of governance for external purposes.
Role of NED and ED
The Board is to note and advise if any update is required.

Potential risks/Risk Appetite:
(Detail risks and alignment with Strategic Risk Register reference)
The governance document sets out the governance structures for the organisation and its relationship with
the Department of Health and Social Care (DHSC). It is intended as part of the commitment to transparency
to publish the updated content on our website. The governance structures demonstrate how decisions are
made within the organisation and by whom to minimise the risks.

Equality, diversity & inclusion:
The Board is committed to providing an inclusive and diverse culture and have endorsed an equality and
diversity strategy for NHS Resolution.

Has the patient and public interest been taken into account?
The Board manages public money and as such is committed to a policy of openness and seeks to take the
patient and public interest where possible in the development of new policy or learning initiatives.

Governance structures
The purpose of the document is to summarise the principal Governance Structures for NHS Resolution (the operating name of NHS Litigation
Authority) including both how it is accountable to the Secretary of State for Health and internal governance arrangements. Where appropriate
reference is included to enabling legislation and relevant guidance.

Role of NHS Resolution
NHS Resolution plays an important role in the health care system by administering on behalf of the Secretary of State for Health the NHS
indemnity (the Schemes), established under s.71 of the National Health Service Act 2006 and associated regulations. This enables the
Secretary of State for Health to set up schemes to help the NHS and providers of NHS care to pool the costs of any “expenses arising from any
loss of or damage to their property, and liabilities to third parties for loss, damage or injury arising out of the functions of the bodies concerned”.
NHS Resolution also undertakes other activities in order to promote the highest possible standards of patient care and reduce the risk to staff
and other third parties visiting Scheme members’ property.
NHS Resolution also undertakes other activities through the Practitioner Performance Advice service (formerly the National Clinical
Assessment Service) which is an advisory service to support the resolution of concerns about the professional practice of doctors, dentists and
pharmacists. Practitioner Performance Advice provides expert advice, support and assessment interventions and training.
In addition, NHS Resolution through the Primary Care Appeals service (formerly the Family Health Services Appeal Unit) is responsible for
ensuring a prompt and fair resolution of appeals and disputes between primary care contractors and NHS England. Primary care contractors
include GPs, dentists, opticians and pharmacists. Primary Care Appeals also maintains a database of primary care contractors who have had
restrictions placed upon their inclusion on Performers Lists and has a responsibility for providing information to NHS England on checks made
against the restrictions database.
The legislative framework is set out here.

Role of the Principal Accounting Officer (PAO) – Department of Health and Social Care (DHSC)
The Permanent Secretary, as the Principal Accounting Officer (PAO) of the Department of Health and Social Care (DHSC), is accountable to
Parliament for the proper stewardship of the resources allocated to the Department. The PAO is also required to provide assurance that the

individual organisations within the system are performing their functions and duties effectively and have the necessary governance and controls
to ensure regularity, propriety and value for money. The PAO does this through the appointment by the PAO of the Chief Executive as the
Accounting Officer of the NHS Resolution. The PAO has also appointed a Senior Departmental Sponsor (SDS) to act as NHS Resolution’s
designated, consistent point of contact within the Department, The SDS acts as the link at executive level between NHS Resolution and the
senior officials of the Department, and also with ministers. The SDS is currently the Director General for Acute Care and Workforce. The SDS is
supported by a Departmental sponsor team, who are the principal day-to-day liaison between the Department and NHS Resolution. The SDS is
responsible for ensuring that each organisation is sponsored effectively and in line with the Department’s sponsor standards. The mechanisms
in place to provide this assurance include:
•
•
•
•
•
•

Annual objective setting and review process for the Chair
Accountability from the Accounting Officer through the annual governance statement
Setting and agreeing framework agreements between NHS Resolution and DH
Agreeing the annual business plan and corporate plan
Quarterly and annual accountability reviews;
Triennial reviews

Chief Executive and Accounting Officer (AO)
The AO may be called to Parliament to account for the performance of the NHS Resolution in administering the schemes and the other
functions of the NHS Resolution and for the stewardship for the funds entrusted to it.
The AO is required to sign the Governance Statement annually. The AO is supported in that role by the Board and the NHS Resolution’s
internal audit team which together provide oversight of the effective working of internal controls and provide assurance to the AO.
The responsibilities of the AO are to ensure that the day-to-day operations and management of NHS Resolution is run on the basis of the
standards (in terms of governance, decision-making and financial management) set out in Managing Public Money 1 including seeking and
assuring all relevant financial approvals.

1 HM Treasury Managing Public Money

The principles set out in Managing Public Money1 are reflected in NHS Resolution’s Standing Financial Instructions which govern the day-to
day operation of NHS Resolution. The responsibility for ensuring that the Standing Financial Instructions are met is delegated by the AO to the
Director of Finance and Corporate Planning, and to the Finance and Corporate Governance teams. The Director of Finance and Corporate
Planning also acts as the Senior Information Risk Owner (SIRO) and Data Protection Officer.

Role of the Board
The composition and conduct of the Board is guided by Standing Orders (most recently issued in March 2020) 2 . NHS Resolution is led by a
Board consisting of a Non-Executive Chair, at least three but no more than five Non-Executive members, one of whom chairs the Audit and
Risk Committee, and at least three but no more than five Executive members, holding the offices of Chief Executive Officer, Chief Finance
Officer, and such other executive appointments as decided by the NHS Resolution Board 3 . Other, non-voting, associate board and non-board
members may also attend the Board at the discretion of the Chair.
.NHS Resolution’s Board current members and their Board and additional responsibilities are set out as follows:
Ian Dilks

Chair of the Board and of the Remuneration and Terms of Service Committee

Helen Vernon

Chief Executive and Accounting Officer. Chair of the Senior Management Team, Workforce Strategy Group and
Reserving and Pricing Committee, Staff Engagement Group

Charlotte Moar

Non-Executive Director, Chair of the Audit and Risk Committee

Sir Sam
Everington

Associate Non-Executive Director

Dr Mike Durkin
John Mead

2
3

Associate Non-Executive Director
Technical Claims Director, Associate Director

Keith Edmonds

Non-Executive Director and Senior Independent Director

Mike Pinkerton

Non-Executive Director, Freedom to Speak Up

Nigel Trout

Non-Executive Director

Joanne Evans

Executive Director of Finance and Corporate Planning, Senior Information Risk Owner and Chair of the Information

Standing Orders March 2020
Pursuant to the NHS Litigation Authority (Establishment and Constitution) Order 1995 (as amended)

Governance Group
Denise Chaffer

Executive Director, Safety and Learning, Caldicott Guardian

Vicky Voller

Executive Director, Advice and Appeals

NHS Resolution is governed by its Board and the Chair of the Board is responsible to the Secretary of State. The role of the Board is to
establish and take forward the strategic aims and objectives of the NHS Resolution consistent with its overall strategic direction and within the
policy and resources framework determined by the Secretary of State. Its role is described in the corporate governance code for central
government. 4 This includes holding the executive management team to account ensuring the organisation is able to account to Parliament and
the public for how it has discharged its functions, and that decision-making is informed by information covering the full range of corporate,
financial, clinical, information and research governance. The Board ensures that effective arrangements are in place to provide assurance on
risk management, governance and internal control.
The Chair is responsible for ensuring that the NHS Resolution’s affairs are conducted with probity, and that NHS Resolution’s policies and
actions support it in the discharge of its functions and duties efficiently and effectively and meet NHS Resolution’s objectives, including those
set out in its business plan. In addition, the Chair has the following leadership responsibilities:
•
•
•
•

leading the process to formulate the Board’s strategy;
developing and maintaining a high performing board and ensuring high standards of governance within the organisation;
ensuring that the Board, in reaching decisions, takes proper account of guidance provided by the responsible minister or the
Department;
working with the Board to promote the efficient and effective use of staff and other resources, and ensure adherence to high standards
of regularity and propriety; and representing the views of the Board to the general public.

The Board has determined that it will:

4

Corporate Governance in Central Government Departments Code of Good Practice 2011

•
•

•
•
•
•
•
•
•
•
•

Operate as a unitary Board, except in any areas specifically reserved for certain directors, and in a way that achieves the right balance
between the role of the Board as a whole and the role of the Executive team.
Carry out its activities transparently, subject to any commercial considerations and the need to protect patient and personal sensitive
information. It demonstrates this by proactively publishing on its website key information on areas including pay, diversity of the
workforce, performance, the way it manages public money and the public benefits achieved through its activities. The publication of its
Annual Report and Accounts also plays a role in this process.
Own the process for developing strategy in conjunction with and in response to the needs of key stakeholders, with a particular focus on
the medium to longer term.
Approve (annual or longer term) plans for the implementation of strategy.
Monitor the performance of the organisation against agreed plans.
Be responsible for the overall system of control, ensure key risks are identified and appropriate mitigating actions are taken.
Ensure compliance with relevant NHS and wider Government regulations and requirements, including the provision of excellent services
and good value for money.
Set the tone and culture for the organisation and lead by example.
Review, endorse and adopt, in support of the AO, the Annual Report, financial statements and statement to be given by the AO.
Collectively and individually represent the interests of the NHS Resolution in other communities as appropriate.
Periodically review its own performance.

All Board members will have regard to their duties as set out in corporate governance in central government departments 5 and adhere to the
code of conduct for board members of public bodies 6. All Board members must comply with the rules on handling conflicts of interests which
are set out in the code of conduct above and as set out in the standing orders.

Committees
The following Committees and management structures are established to enable the Board and the AO to discharge their responsibilities and
to ensure that internal controls are in place to safeguard and steward financial and resource controls.
1. Committees of the Board
5
6

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/609668/PU2076_corporate_governance_guidance.pdf
https://www.gov.uk/government/publications/code-of-conduct-for-board-members-of-public-bodies

1.1. Audit & Risk Committee (ARC)
The Audit & Risk Committee is chaired by a Non-Executive director and includes 2 lay members. It meets at least four times a
year. The full terms of reference for the Audit and Risk Committee is accessible from the link. It ensures that an effective system
of internal control for all risks is maintained. The ARC reviews the NHS Resolution’s strategic risk register, the results of internal
and external audit work and the annual audit plan with reference to the Strategic Risk Register for approval by the Accounting
Officer. It also receives and reviews reports from the Operations Risk Review Group and the Information Governance Group (IG).
The IG group is Chaired by a Senior Information Risk Owner and includes the Caldicott Guardian who work together to ensure
that both patient and other personal information are handled in line with best practice in government and the wider public sector.
1.2. Remuneration and Terms of Service Committee (RemCo)
The RemCo is chaired by the NHS Resolution Chair. It is a Non-Executive Committee of the NHS Resolution Board, which
determines its membership and terms of reference. The Remuneration Committee’s full terms of reference is accessible from the
link to view. The RemCo role includes the determination of the remuneration, benefits and terms of services of all posts covered
by the Executive Senior Managers’ Pay (ESM) Framework.
1.3. Reserving and Pricing Committee (RPC)
The RPC is chaired by the AO who reports to the ARC on reserving matters and direct to the Board on pricing matters. A Nonexecutive is a member of the RPC. The purpose of the RPC is to provide assurance to the Board that the case reserving
methodology and practice, as well as modelling methodologies, assumptions and outputs are appropriate. The responsibilities
include setting and reviewing the reserving methodology for each scheme and to agree and sign off on key assumptions used in
each reserving and cash flow projection exercise. The RPC also recommends to the Board reserves for accounting purposes and
total collect amounts for each scheme. The RPC’s full terms of reference is accessible from the link to view.
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Roles and responsibilities
NHS Resolution Standing Orders 1 sets out that the Board will function as a corporate decisionmaking body, Executive and Non-Executive Members will be full and equal members. Their
role as members of the Board of Directors will be to consider the key strategic and managerial
issues facing NHS Resolution in carrying out its statutory and other functions. Within that the
roles of Executive and Non-Executive Directors have different perspectives to inform the
effective working of the Board.
It is generally recognised that high performing teams, including boards, are characterised by
a membership which displays diversity. In addition the Board membership is a matter of public
record and scrutiny.
The concept of diversity is recognised in the Corporate Governance Code for central
government departments 2 which suggests the Board should include people with a mix and
balance of skills and understanding to match and complement the department’s business and
its strategic aims, typically including:
•
•
•
•
•
•

leadership;
management of change in complex organisations;
process and operational delivery;
commercial procurement expertise;
knowledge of the department’s business and policy areas;
corporate services professional skills, including finance, human resources,
communications, information systems and information technology

Within that we have set out the roles of members as follows:
The Role of Executive Directors
1. Ability to fulfil the agreed responsibilities of a Board member and contribute to the
success of the organisation as a whole; and
2. Takes lead role in developing strategic proposals – drawing on professional and clinical
expertise (where relevant)
3. Leads implementation of strategy within functional areas.
4. Manages performance within their area and deals effectively with suboptimal outcomes
5. Takes principal responsibility for providing accurate, timely and clear information to the
Board
6. Leads on engagement with specific internal or external stakeholders
The role of the Non-Executive Director (NED)
The role of NEDs is largely defined by the responsibility of the Board as a whole but NEDs
are also expected:
7. To use their differing experience and independence in the development of both strategy
and business plans for strategy implementation. This would include individually or
collectively providing appropriate challenge to and acting as a sounding board for
executives.
8. To maintain independence in the monitoring of performance and compliance so as to
represent the public interest and ensure the Board is accountable for the use of public
funds
1
2

Standing Orders March 2020
Corporate Governance in Central Government Departments – Code of Good Practice 2011

9. Assess the performance assessment of the executives conducted by the Chief
Executive, ensure appropriate plans for succession and through the Remuneration and
Terms of Service Committee deal with the appointment, removal and remuneration of
the executives
10. Advise on and assist in the representation of the NHS Resolution with other key
stakeholders. The Chairman will have this as a specific objective with agreed
stakeholders; other NEDs can be expected to do so within the communities in which
they operate.
11. As requested assume specific roles on the Board, for example as members of a subcommittee and support executives by participating in processes relevant to the
operation of the organisation such as selection of key advisers.
All Board members will have regard to their duties as set out in corporate governance in
central government departments and adhere to the code of conduct for board members of
public bodies 3. All Board members must comply with the rules on handling conflicts of
interests which are set out in the code of conduct above and as set out in the standing
orders.
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https://www.gov.uk/government/publications/code-of-conduct-for-board-members-of-public-bodies

