
 
 

2nd Floor 
151 Buckingham Palace Road 

London 
SW1W 9SZ 

Telephone:  020 7811 2700 
 

 
 
 
 
 
 
 
 
 

     September 2020 
                                                 FOI_4647 
 
 
The following information was requested on 25 June 2020: 
 
Can I please request all pharmaceutical appeals decisions within Swindon from 2009 to today. 
 
 
Our Response 
 
The dispute resolution procedure for the procurement of APMS and PMS contracts is not 
something which has been delegated to NHS Resolution. 
 
 
This concludes our response to your request. 
 
If you are not satisfied with the service that you have received in response to your information 
request, it is open to you to make a complaint and request a formal review of our decisions. If 
you choose to do this, you should write to Tinku Mitra, Head of Corporate and Information 
Governance for NHS Resolution, within 28 days of your receipt of this reply. Reviews of 
decisions made in relation to information requests are carried out by a person who was not 
involved in the original decision-making about the request. 
 
If you are not content with the outcome of your complaint, you may apply directly to the 
Information Commissioner for a review of the decision. Generally, the Information 
Commissioner will not make a decision unless you have exhausted the local complaints 
procedure. The address of the Information Commissioner’s Office is: 
 
Wycliffe House  
Water Lane  
Wilmslow  
Cheshire  
SK9 5AF 
 
https://ico.org.uk/  
 

mailto:tinku.mitra@nhsla.com
https://ico.org.uk/






























































   

 

 

30 July 2012 

 

REF: SHA/16822 

 

 

APPEAL AGAINST SWINDON PCT DECISION 

TO REFUSE AN APPLICATION BY SJZ LTD 

FOR PRELIMINARY CONSENT PRIOR TO 

INCLUSION IN THE PHARMACEUTICAL 

LIST AT RED HOUSE VILLAGE CENTRE, 

SWINDON, SN25 

 

1 The Application 

By application dated 5 December 2011, SJZ Ltd (“the Applicant”) applied to Swindon 

Primary Care Trust (“the PCT”) for preliminary consent prior to inclusion in the 

pharmaceutical list at Red House Village Centre, Swindon, SN25. In support of the 

application it was stated: 

1.1 The proposed location of the pharmacy is within RED HOUSE VILLAGE 

CENTRE, SWINDON  

1.2 The proposed neighbourhood is shown below with the proposed site being 

central to the neighbourhood:  

1.2.1 Northern boundary:  Tadpole Lane leading to Lady Lane  

1.2.2 Eastern boundary:  A419  

1.2.3 Southern boundary:  Thamesdown drive  

1.2.4 Western boundary:  River  

1.3 The area to the north of Thamesdown Drive, Swindon, is a major area of new 

build development. The developments comprises of over 5000 residential 

houses with a population of approximately 13,000.  

1.4 The current provision of pharmaceutical services in the neighbourhood is 

inadequate; therefore this application is both necessary and desirable to secure 

an adequate provision of pharmaceutical services within the neighbourhood.  

1.5 There is no pharmacy in the defined neighbourhood and therefore no choice of 

pharmacy, let alone reasonable choice. The nearest pharmacy being over 1km 

away for the majority of the residence. [sic] 

1.6 Most people would have to travel for over a 1km to get to the nearest 

pharmacy over a busy dual carriageway. 
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1.7 Many patients need to attend the pharmacy for services such as Medicines Use 

Review, Over the Counter medications (OTC), diagnostic testing, repeat 

prescription, smoking cessation and other essential, advanced or enhanced 

services. Children are susceptible to a variety of illnesses, most of which can 

be dealt with pharmacy medicines. A pharmacy would provide parents with 

OTC’s to deal with such ailments, either by sale or through the minor ailment 

scheme.  

1.8 Any delivery service provided by other pharmacies is no substitute for the full 

range of pharmaceutical services provided by a local pharmacy face to face.  

1.9 The applicant states that they believe that easy and convenient access to 

pharmaceutical services is vital in order to support self care. People should be 

able to get medicines or pharmaceutical advice easily and conveniently.  

1.10 According to the regulation, convenience is not an irrelevant factor, and 

without a doubt, a pharmacy in this neighbourhood would be quite convenient 

to the majority of the residence.  

1.11 The proposed site is visible and convenient. It is central to the neighbourhood. 

It will be a source of opportunistic advice or for those seeking to take 

advantage of the additional services commissioned by the PCT  

1.12 An inadequacy within this neighbourhood has been determined before by the 

FHSAU however Day Lewis Pharmacy stopped trading in September 2011. 

The applicant states that they feel this has left a gap in pharmaceutical 

provision which they can fill.  

1.13 The applicant therefore believes that the application is at least expedient to 

secure adequate provision of pharmaceutical services within the area.  

1.14 The applicant states that they will provide all the essential, advanced and any 

enhanced services. 

2 The PCT Decision 

The PCT considered and decided to refuse the application. The decision letter dated 4 

April 2012 states: 

2.1 The Pharmacy Panel at its meeting considered the application above for 

Preliminary Consent to enter the Pharmaceutical List at the above location.  

The application was considered under Regulation 5, 12 and 40 of The NHS 

(Pharmaceutical Services) Regulations 2005, as amended. 

2.2 A site visit was carried out on 2 February 2012 at which time the 

neighbourhood was considered.  It was agreed by the Panel that the 

neighbourhood should remain as defined by the Appeal Unit at an oral hearing 
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held to determine an earlier application in the location.  (Ref 14958 30 April 

2009). The neighbourhood is as follows:- 

"... commencing at, and adjacent to, Ironstone Close, travelling clockwise 

along Thamesdown Drive; turning right at end of the Haydon Meadow 

Development; skirting the western edge of the development travelling north 

following the Swindon and Crickade Railway Line (in restoration) to reach 

Tadpole Lane; turning right into Tadpole Lane, along to Lady Lane; turning 

right into Lady Lane and travelling south to reach Thamesdown Drive again." 

2.3 Before making its decision the Panel was mindful of and considered the 

adequacy of pharmaceutical services provided within the neighbourhood and 

adequacy of services provided from outside the neighbourhood.  The Panel 

also gave thought to the choice of pharmaceutical services and choice of 

contractors along with other factors listed below. The Panel was of the opinion 

that the applicant had not substantiated an inadequacy of pharmaceutical 

services, choice of pharmaceutical services, or choice of contractors in 

Swindon.  The application was therefore Refused as neither necessary or 

expedient. 

2.4 In making their decision the Pharmacy Panel discussed (although not all as 

deciding factors): 

2.4.1 The position of the site proposed 

2.4.2 The topography of the area 

2.4.3 Opening times and services offered by applicant 

2.4.4 Proximity of pharmaceutical services outside the 

neighbourhood 

2.4.5 Accessibility and availability of existing pharmaceutical 

services in Swindon 

2.4.6 Choice of pharmaceutical services offered by existing 

pharmacies in Swindon 

2.4.7 Duration of previous pharmaceutical services provided in the 

neighbourhood 

2.4.8 Prescription item numbers for previous pharmacy in the 

neighbourhood 

2.4.9 Pharmaceutical services proposed by applicant 

2.4.10 Adequacy of existing pharmaceutical services in Swindon 

2.4.11 Population figures for the neighbourhood 

2.4.12 Comments from the interested parties 

2.4.13 Additional information received from the applicant 

3 The Appeal 

In a letter to the Family Health Services Appeal Unit of the NHS Litigation Authority 

(“the Appeal Unit”), dated 16 April 2012, SJZ Ltd appealed against the PCT’s 

decision. The grounds of appeal are: 

3.1 The appellant states that the PCT have agreed with their defined 

neighbourhood and therefore accept that there are currently no pharmaceutical 
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services provided in the neighbourhood, and therefore no choice. However 

failed to put any significant weight on this.  

3.2 The PCT put too much weight on pharmaceutical services and choice in the 

adjacent neighbourhood, not taking into consideration difficulties in accessing 

these services. Thamesdown Drive is a busy road, which acts as a physical 

barrier and therefore should not be ignored.  

3.3 The PCT have too much weight on the duration of the previous pharmaceutical 

provider and the corresponding prescription numbers. When actually this 

application was to consider adequacy within the neighbourhood.  

3.4 The appellant therefore feels that inadequacy still exists in the neighbourhood 

and this application should be considered at the very least expedient.  

4 Summary of Representations 

This is a summary of representations received on the appeal. A summary of those 

representations made to the PCT are only included in so far as they are relevant and 

add to those received on the appeal. 

4.1 SJZ LTD 

4.1.1 The appellant would firstly like to point out a mistake on the 

map provided by the appeals committee with the neighbourhood 

outlined in black. This is incorrect as the eastern boundary 

should be extended as shown in red on the attached plan 

(appendix A). This is as the previous panel stated: “The Panel 

as a result of its site visit took the view that as the Priory Vale 

development was now 90% completed and was now linked into 

the earlier development of Blunsdon/St Andrew, that Lady Lane 

provided a more suitable eastern boundary”. 

4.1.2 The PCT has agreed with this defined neighbourhood in red, as 

determined by the appeal panel at an oral hearing held to 

determine an earlier application in the location (Re: 

SHA/14958). Therefore it is accepted that there are no 

pharmaceutical services provided from within the proposed 

neighbourhood. 

4.1.3 The PCT when making their decision took the following into 

consideration:  

4.1.3.1 The position of the proposed site and topography of the area – 

This has not changed since the last extant grant. 

4.1.3.2 Services – The appellant states that they are willing to provide 

all commissioned services and more. 
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4.1.3.3 Proximity of Pharmaceutical services outside of the 

neighbourhood – No pharmacy has since opened to make the 

distance closer. 

4.1.3.4 Accessibility and availability of existing pharmaceutical 

services in Swindon - This is the main reason the previous 

panel felt that pharmaceutical services within the proposed 

neighbourhood were not adequate, “The Panel do not consider 

that accessibility to the existing pharmacies on the southern 

side of Thamesdown Drive is satisfactory for the residents of 

the defined neighbourhood, particularly pedestrians. Whilst a 

proportion of pedestrians closest to the existing pharmacies 

may choose to walk to the existing pharmaceutical services 

there is a significant proportion of the population of the defined 

neighbourhood, whether young or elderly, where walking is not 

an option for them if they do not have a car, or access to one, 

or do not wish to avail themselves of the public transport for 

some reason or another, quite apart from negotiating 

Thamesdown Drive. Furthermore, the housing on the western 

extremities of the defined neighbourhood is furthest away from 

the existing pharmacies. The Panel concludes that the 

availability of pharmaceutical services to the defined 

neighbourhood is not adequate. 

4.1.3.5 Choice of pharmaceutical services offered by existing 

pharmacies in Swindon - With regard to Regulation 12(a) and 

(b) and also Judicial Guidance, there is clearly no choice of 

provider in the defined neighbourhood and difficulties in 

accessing services from outside the neighbourhood, as outlined 

above. 

4.1.3.6 Population figures of the neighbourhood – With the 

development completed, the population has increased since 

2009. 

4.1.3.7 Duration of previous pharmaceutical provider and 

prescription items – This is looking at viability of a pharmacy, 

not adequacy within the proposed neighbourhood, and should 

not be taken into consideration. However with more people 

moving into the defined neighbourhood and services increasing, 

viability has improved since the closure of the previous 

provider. 

4.1.4 The appellant therefore feels if the PCT had discussed the 

above, then they should have come to the same conclusion as 

the previous panel, that the “granting of this application can 

have nothing but a beneficial overall impact on the defined 

neighbourhood in the longer term particularly when the 

remainder of the Prior Vale development has been completed 

and the reliant population will have increased”. Which is the 
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case now. The previous panel had the benefit of a site visit and 

have therefore given due reasoning why pharmaceutical services 

are not wholly adequate within the proposed neighbourhood. 

The appellant therefore believes it is at still at least desirable to 

grant the application in order to secure in the defined 

neighbourhood the adequate provision of pharmaceutical 

services and respectfully request the appeals committee to again 

overturn the PCT's decision to refuse this application. 

In a letter to the PCT, SJZ Ltd stated: 

Neighbourhood 

4.1.5 SJZ Ltd state that their proposed neighbourhood boundaries are 

based on physical, geographical and social barriers. 

4.1.5.1 Northern boundary – Tadpole lane forms a geographical 

boundary with open land beyond. 

4.1.5.2 Eastern boundary – A419 forming a physical boundary 

4.1.5.3 Southern boundary – Thamesdown drive forming a physical 

and social boundary 

4.1.5.4 Western boundary – The river forming a geographical boundary 

4.1.6 Priory Vale is a new community in North Swindon made up of 

the villages Redhouse, Oakhurst, Haydon End and Taw Hill, 

completing the latest instalment in Swindon's 'Northern 

Expansion' which began with Abbey Meads and continued at St 

Andrew's Ridge. Priory Vale now comprises just over 6,000 

new homes with an estimated population of 18,000 spread over 

640 acres. The homes themselves take up 390 acres, 

interspersed with 82 acres of open space. 

4.1.7 The proposed location of Red House Way and the Village 

Centre consists of: 

4.1.7.1 Tesco Express with cash machine inside 

4.1.7.2 Fish and Chip shops 

4.1.7.3 Dental Practice 

4.1.7.4 Hairdresser 

4.1.7.5 Estate agents 

4.1.7.6 Beauty Salon with 24 parking space plus a large car park. 

 

4.1.8 Also within the neighbourhood there are 4 schools: 

4.1.8.1 Isambard Senior school has spaces for 1200 pupils of 

ages 11-16 years. 
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4.1.8.2 Redoaks primary school has spaces for 481 children 

aged 3-11. 

4.1.8.3 Uplands special needs school ages 11-18 has spaces for 

83 pupils. 

4.1.8.4 Brimble Hill special needs school ages 2-11 has spaces 

for 70 pupils and the North Swindon Learning Campus. 

4.1.9 There are no pharmacies within the proposed neighbourhood 

and so no choice of pharmacy services or provider. The nearest 

pharmacy is approximately 1.3km away over a busy main road. 

This distance will be significantly greater for a resident living in 

the north west of the neighbourhood. With all the existing 

pharmacies to the south side of Thamesdown Drive, residents of 

the neighbourhood currently have no alternative but to travel 

across the busy dual carriageway to access pharmacy services. 

Tadpole Farm Development 

4.1.10 Attached is an outline plan of the Tadpole farm 

development.(appendix A) 

4.1.11 In February 2011, Swindon Borough Council approved their 

revised Submission Core Strategy for consultation. This 

allocates 1,700 homes to Tadpole Farm together with 5 hectares 

of employment land and community facilities including: 

4.1.11.1 A mixed use local centre 

4.1.11.2 A primary school (of two forms of entry) 

4.1.11.3 Contribution towards the delivery of two forms of entry 

secondary school places off-site 

4.1.11.4 Green infrastructure which connects with the urban area and 

countryside, particularly the Cricklade Country Way 

4.1.11.5 Sports, leisure and community facilities 

4.1.11.6 A renewable energy approach to design 

4.1.11.7 A rapid bus transit link between Tadpole Farm and Swindon 

town centre 

4.1.11.8 Two vehicular access routes onto Tadpole Lane and a new 

route north to Blunsdon 

4.1.12 As indicated above the main access to the new development 

would be via Tadpole Lane which the appellant states is their 

northern boundary. Therefore this would put even more 

pressure on current pharmaceutical provision. 
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Deprivation/ Car ownership 

4.1.13 Levels of affluence and car or home ownership is of little 

relevance to ones ability to withstand illness. It is misleading 

therefore to give undue weight to these economic factors. 

4.1.14 The increased demand in an area of high social deprivation 

naturally places greater need for additional services, but it is 

wholly wrong to apply this theory in reverse, such that rich 

people have less need of health services, or that they can drive 

further to access these services. Why should that be the case? A 

population with even an average degree of illness is in need of 

health care provision. Not all people in affluent areas are 

affluent and can access pharmacies and with Government 

cutbacks and the persistence of the sluggish economic climate, 

health service demands are under greater pressure both from 

reduced investment in supply terms and increased demand in 

patient terms. 

Difficulties in accessing pharmaceutical services 

4.1.15 The appellant states that Thamesdown Drive, their southern 

boundary is a significant barrier between the new development 

to the north and the resident and retail to the south and they 

believe that for those living in the Priory Vale development if 

they have to cross that road it is challenging and difficult to do 

on foot and that having a pharmacy in the Red House area 

would be a great advantage and would provide them with the 

services they would expect to have.  

4.1.16 Thamesdown Drive is a busy dual carriageway arterial road. 

Crossing it can only take place at the various junctions despite 

where a resident may live on the northern side and to attempt to 

cross the road on foot at any point other than the controlled 

crossings would be highly dangerous. 

4.1.17 The footbridge just before Junction 8 which enables residents to 

the western of the defined neighbourhood on foot to access the 

Co-operative pharmacy is circuitous and long through 

developed areas. 

4.1.18 There are footpaths within Priory Vale with a footbridge over 

Thamesdown Drive next to Thursday Street. However the main 

access connecting across Thamesdown Drive is by means of the 

Junctions which are not easy even though there are controlled 

pedestrian crossings at each junction. 

Conclusion 
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4.1.19 The appellant states that they are obviously aware that the Day 

Lewis Pharmacy Group shut its branch at the Redhouse village 

Centre, just six months after opening due to the core business 

not picking up sufficiently. However the appellant states that 

they respectfully urge the PCT to not consider viability of a 

pharmacy business when considering this application but 

adequacy of pharmaceutical provision. 

4.1.20 Taking into consideration the size of the population both 

resident and transient and the distances and barriers encountered 

in accessing existing services the appellant states that they 

believe that the existence of services in other neighbourhoods 

cannot be considered to equate to adequacy. There has not been 

any significant improvement in pharmaceutical provision since 

the closure of the Day Lewis Branch. The appellant therefore 

contests that provision is inadequate and respectfully request the 

PCT to grant this application which was previously granted 

after an oral hearing by the NHS litigation authority. 

4.2 BOOTS UK LTD 

4.2.1 Boots state that they  agree with the PCT decision to reject the 

application and their reasoning. 

4.2.2 It is not axiomatic that an inadequacy in pharmaceutical 

services will exist as a result of the closure of an existing 

pharmacy. 

4.2.3 When making their decision members of the PCT will have 

been aware of the circumstances around the closure of the 

previous pharmacy at this location. However, there is no 

evidence that that PCT put too much weight on the duration of 

the previous provider and corresponding prescription numbers’ 

as the appellant suggests. 

4.2.4 The closure of the Day Lewis Pharmacy was reported in an 

article in Swindon Link magazine (14 October 2010) entitled 

‘Lack of patients in Redhouse forces pharmacy closure’ in 

which it stated: 

“The Day Lewis Pharmacy Group has just its outlet at Redhouse 

Village Centre, just six months after opening. ” 

Richard King explained, “the core business did not pick up 

sufficiently to sustain the business, partially due to the fact there 

is no surgery in the Redhouse area and the population is 

generally young, mobile and fit..... ” 

4.2.5 Boots state that they agree with the above statement with 

regards to the population. 

4.2.6 The proposed location is within the Abbey Meads ward 2001 

census data for this ward indicates that over 95% of households 
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have access to a private vehicle, over 92% of dwellings are 

owner occupied and that general levels of health are far better 

than both the average for Swindon and nationally. 

4.2.7 The Red House development consists predominantly of recently 

built properties aimed at owner occupiers. Boots state that their 

observations of the area are that properties on the estate are well 

maintained and that levels of car ownership are relatively high. 

4.2.8 Furthermore, Boots state that their observations are that 

residents of the neighbourhood have little difficulty accessing 

the existing services, particularly those provided by their 

pharmacy at Orbital Retail Park which are easily accessible 

either by car or on foot. Mothers with pushchairs can be seen 

leaving the neighbourhood to visit the facilities at the retail park 

(to meet for coffee for example). 

4.2.9 Thamesdown Drive may be a busy road; however, controlled 

pedestrian crossings are located at the appropriate junctions. 

These crossing points facilitate pedestrian movement and ensure 

there are no barriers to access between the Red House 

development and the adjacent areas. 

4.2.10 Boots submit that for this reasons that the PCT were correct to 

consider services provided in the adjacent neighbourhoods. 

4.2.11 Boots state that there have been no complaints to their 

knowledge to the PCT or LPC to prove that the provision of 

pharmaceutical services is anything other than adequate. 

4.2.12 Boots UK Limited maintain that a pharmacy at this location is 

neither necessary nor expedient. In conclusion, Boots submit 

that the above application does not meet the required criteria of 

regulation 12(1), and respectfully urge the Appeal Authority to 

dismiss this appeal accordingly. 

4.3 LLOYDS PHARMACY  

4.3.1 Lloyds state that the appellant has submitted no evidence to 

substantiate their appeal. They state that the PCT placed too 

much weight on services in adjacent neighbourhoods. The PCT 

was entitled to consider the provision of services in adjacent 

neighbourhoods. There is no evidence that this amounted to too 

much weight. The applicant has not provided any evidence that 

those services in adjacent neighbourhoods do not provide 

adequate services to patients and residents.  

4.3.2 The PCT listed the factors they took into account as part of its 

consideration of the application and the appellant has not 

provided any evidence to the contrary. 

4.4 MORRISONS PHARMACY  
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4.4.1 Morrisons state that they agree with the decision of the PCT to 

reject the application and at this stage Wm Morrison Pharmacy 

would like to re-emphasise the points made in response to the 

original application to Swindon PCT: 

4.4.1.1 There are 5 pharmacies within 1 mile of the proposed site 

providing patients with a choice of service provider and 

adequate access to pharmaceutical services. 

4.4.1.2 The applicant is not proposing opening hours outside of those 

already available. In fact, the hours of several existing 

contractors extend beyond those of the proposed pharmacy. 

4.4.1.3 The applicant is not proposing to open in the evenings, or at all 

on Sundays meaning that residents of the neighbourhood would 

have to travel to existing contractors at these times. 

4.4.1.4 Approximately 95% of households in the neighbourhood have 

access to more than one car (compared with the average figure 

for England of 73%) meaning that the journey to existing 

pharmacies, where there is plentiful parking would not be an 

issue for the majority of the local population. 

4.4.1.5 Any current inadequacies in the provision of services identified 

by the PCT should be addressed by the PCT directing those 

existing contractors to provide additional services. 

4.4.1.6 Wm Morrison Pharmacy is not aware of any formal complaints 

about the quality, access or adequacy of the present services 

provided by the contractors in the area. 

4.4.2 Morrisons continue to believe that this application is neither 

necessary nor expedient to secure an adequate pharmaceutical 

service within the neighbourhood and they respectfully request 

that the Litigation Authority dismiss this appeal. 

4.5 LPC 

4.5.1 Red House Village Centre is located close to the “Orbital 

Centre” on Thamesdown Road, Swindon. Residents of Red 

House Village have easy pedestrian access to two extended 

hours pharmacies on this site, as well as pharmacies located 

close to medical facilities in Swindon.  

4.5.2 Residents of the development are generally fit families, who 

will use the facilities at the Orbital centre on a regular basis.  

4.5.3 A previous application on this site was granted on appeal: the 

appeal authority had identified Thamesdown Drive as a “porous 

barrier”. The LPC agrees with the PCT local knowledge that 
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this road is not an obstacle to accessing services in the Orbital 

Centre and that the appeal panel had placed undue weight on the 

visual impact of this road. The PCT were right to apply 

consistent decision making and refuse this application.  

5 Consideration 

5.1 The Pharmacy Appeals Committee appointed by the Family Health Services 

Appeal Unit of the NHS Litigation Authority, (“the Committee”) had before it 

the papers considered by the PCT, together with a plan of the area showing 

existing pharmacies and doctors’ surgeries and the site (or location) of the 

proposed pharmacy. 

5.2 It also had before it the responses to the Authority’s own statutory 

consultations. 

5.3 On the basis of this information, the Committee considered it was not 

necessary to hold an Oral Hearing. 

5.4 The Committee had regard to Regulation 12(1), the necessary or expedient 

test, and, in considering that test, had regard in particular to Regulation 12(2), 

(3) and (4) of the National Health Service (Pharmaceutical Services) 

Regulations 2005 (as amended) (“the Regulations”). 

5.5 The Committee dealt with the application by way of reconsideration of all the 

issues.  

5.6 The Committee considered the PCT's Pharmaceutical Needs Assessment as a 

starting point in this case, conscious that the document provides a 'snapshot' of 

the situation as it was perceived at the date of publication. The Committee 

bears in mind that, if matters which would affect a decision on inclusion in a 

pharmaceutical list were to change, a PCT must - pursuant to Regulation 

3D(2) - revise its Pharmaceutical Needs Assessment unless to do so appears to 

it to be a disproportionate response.  Where it appears disproportionate, the 

PCT may, but is not obliged by Regulation 3D(3), to issue a Supplementary 

Statement. In these circumstances, the Committee thinks it incumbent to 

examine the submissions and evidence provided by the parties against the 

backdrop of the current Assessment, without being bound by the Assessment's 

conclusions.  The Committee went on to consider the application on the basis 

of the information before it. 

5.7 The Committee noted the dispute with regard to the extent of the eastern 

boundary of the neighbourhood which had been defined at a previous oral 

hearing, which the PCT state that they had adopted, and the applicant's 

definition.  The Committee was of the view however that whether the eastern 

boundary was more or less extensively defined it would not affect its 

consideration of the application and appeal before it for the reasons given 

below.  The Committee adopted the neighbourhood defined by the PCT which 

was based on a site visit at the oral hearing. 
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5.8 The Committee noted that there was currently no pharmacy in the 

neighbourhood.  It is a fact that there is no choice within the neighbourhood, 

however the Committee was of the view that the absence of a pharmacy within 

a neighbourhood did not automatically lead it to the conclusion that the instant 

application should be granted. 

5.9 The Committee noted the size of the population and was of the view that this 

was of a significant size. The Committee noted the comments with regard to 

access to existing pharmacies on foot, which would involve crossing 

Thamesdown Drive, which is an arterial dual carriageway.  The Committee 

noted that the applicant concurred with parties that the road could be crossed 

and using the junctions as well as the footbridge.  The Committee further 

noted the comments with regard to high car ownership for the area and 

accessible parking at the existing pharmacies.  The Committee was mindful 

that no information had been provided to suggest that access to existing 

pharmacies had  changed since the previous application or that there had been 

any significant changes to the geography of the area or access to pharmacies 

which would lead it to a different conclusion from that or the oral hearing 

panel following their site visit. 

5.10 The Committee noted the comments from parties that the area is a relatively 

affluent, young and mobile population, and while the Committee noted the 

applicants comments that it may be convenient to have a pharmacy located in 

this area, they were mindful that convenience is not a factor to be considered 

alone in accordance with the relevant test unless the degree is sufficiently high 

on the scale to suggest that it would contribute to a gap in provision.  The 

Committee noted the comments from the applicant with regard to the 

amenities, services and facilities in the vicinity of the proposed site and the 

general neighbourhood, and was of the view that these catered for some of the 

daily needs of the residents. 

5.11 The Committee noted the comments with regard to the previous application 

for this site and that this had now closed due to financial issues.  The 

Committee further noted the comments with regard to viability, however as 

this was not a relevant consideration under the regulations, the Committee 

placed no weight on the information with regard to the closure of the previous 

pharmacy or the viability of the proposed pharmacy.  

5.12 The Committee noted the comments with regard to the changes in the 

neighbourhood since the previous grant.  The Committee was of the view that 

there had been changes as there are now more developments either completed 

or nearing completion than at the time of the previous application.  The 

Committee concluded, having regard to the totality of the factors considered 

above, that choice could be given significant weight and was of the view that 

there remained a gap on the spectrum of adequacy sufficient to conclude that 

the provision of pharmaceutical services is not currently secured to the 

standard of adequacy and the instant application should be granted. 

6 Decision 
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The Committee was of the view that the proposed pharmacy was expedient to secure 

the adequate provision of services in the neighbourhood. Accordingly the Committee 

allows the appeal. 

 
 

Jill Jackson 

Appeal Officer 

 

A copy of this decision is being sent to: 

 

SJZ Ltd 

Boots UK Ltd 

Lloyds Pharmacy Ltd 

Wm Morrisons plc 

Swindon LPC 

Swindon PCT 
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nd

 November 2012 

 

REF: SHA/16967 

 

APPEAL AGAINST SWINDON PCT DECISION 

TO REFUSE AN APPLICATION BY SALMAN 

HEALTHCARE LTD FOR PRELIMINARY 

CONSENT PRIOR TO INCLUSION IN THE 

PHARMACEUTICAL LIST AT WITHIN THE 

IMMEDIATE VICINITY OF RETAIL PARADE 

ON LIDEN CENTRE, SWINDON, SN3 6HP 

 

1 The Application 

By application dated 9
th

 February 2012, Salman Healthcare Ltd (“the Applicant”) 

applied to Swindon Primary Care Trust (“the PCT”) for preliminary consent prior to 

inclusion in the pharmaceutical list within the immediate vicinity of retail parade on 

Liden Centre, Swindon, SN3 6HP. In support of the application it was stated: 

1.1 The neighbourhood as defined below is known locally as Liden. [map 

supplied] 

1.2 Northern boundary: Edison Road leading to Wheatstone Road. 

1.3 Eastern boundary: A419. 

1.4 Southern boundary: A4259 (Marlborough Road). 

1.5 Western boundary: B4006 Dorcan Way. 

1.6 According to the 2001 census the population of the defined neighbourhood is 

approximately 5000. The Applicant’s proposed location is central to the 

neighbourhood, which is easily accessible and used regularly by those living 

within the neighbourhood, with ample parking. 

1.7 There is no pharmacy in the defined neighbourhood and therefore no choice of 

pharmacy, let alone reasonable choice. The nearest pharmacy being over 1mile 

away for the majority of the residents. 

1.8 The current provision of pharmaceutical services in the neighbourhood is 

inadequate; therefore this application is both necessary and desirable to secure 

an adequate provision of pharmaceutical services within the neighbourhood. 

1.9 Most people would have to travel for over a 1 mile to get to the nearest 

pharmacy. The area has a high elderly profile producing the usual heightened 

medication needs and travel difficulties, many patients need to attend the 

pharmacy for services such as Medicines Use Review, Over the Counter 
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medications (OTC), diagnostic testing, repeat prescription, smoking cessation 

and other essential, advanced or enhanced services. Any delivery service 

provided by other pharmacies is no substitute for the full range of 

pharmaceutical services provided by a local pharmacy face to face. 

1.10 The proposed location is next to a school. Children are susceptible to a variety 

of illnesses, most of which can be dealt with pharmacy medicines. A pharmacy 

would provide parents with OTC's to deal with such ailments, either by sale or 

through the minor ailment scheme. 

1.11 The Applicant believes that easy and convenient access to pharmaceutical 

services is vital in order to support self care. People should be able to get 

medicines or pharmaceutical advice easily and conveniently.  

1.12 According to the regulation, convenience is not an irrelevant factor, and 

without a doubt, a pharmacy in this neighbourhood would be quite convenient 

to the majority of the residents. 

1.13 The proposed site is visible and convenient. It is central to the neighbourhood. 

It will be a source of opportunistic advice or for those seeking to take 

advantage of the additional services commissioned by the PCT. 

1.14 The Applicant therefore believes that the application is at least expedient to 

secure adequate provision of pharmaceutical services within the area. 

1.15 The Applicant will provide all the essential, advanced and any enhanced 

services commissioned by the PCT. 

2 The PCT Decision 

The PCT considered and decided to refuse the application. The decision letter dated 

20
th

 August 2012 states: 

Neighbourhood 

2.1 The Pharmacy Panel members referred to a map of the Liden area of Swindon. 

After full discussion of the Liden and surrounding areas and the 

neighbourhood proposed by the applicant is was agreed by the Panel that the 

main roads to the east and south of Liden are natural boundaries as there is no 

provision for vehicles enter the estate other than emergency vehicles and that 

Dorcan Way and Edison/Wheatstone Road are obvious boundaries to the north 

and west of the estate. It was decided by the Panel members that the Royal 

Mail Sorting and Delivery Office should be included in the neighbourhood and 

not excluded as shown in the applicant’s application. 

2.2 The Pharmacy Panel defined the neighbourhood as follows:- 

2.3 From the roundabout at the southern end of the A4006 Dorcan Way at the 

junction of Queen’s Drive, Marlborough Road and Dorcan Way travelling 

north along Dorcan Way to the roundabout at the junction of Eldene Drive 

and Edison Road; turning right into Edison Road and through to the junction 
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with Wheatstone Road; turning left into Wheatstone Road to the junction with 

the Main A419; turning right onto the A419 and travelling south to the 

Commonhead Roundabout.  Turning right at the roundabout on to A4259 

Marlborough Road and continuing on until reaching the roundabout at the 

Queen’s Drive, Dorcan Way junction. 

Adequacy - Access and Availability 

2.4 The Pharmacy Panel members considered the details from the Working Group 

meeting held on 5 July 2012 of the site visit to Liden carried out by members 

of the Working Group on 14 June 2012.                     

2.5 ‘Members walked from Liden Centre through to Eldene Pharmacy via a 

footpath which accessible [sic] from the rear of the Community Centre in 

Liden and passes to the rear of the houses and across a footbridge over Dorcan 

Way and into the Eldene Centre. The journey took approximately 15 minutes. 

The pharmacy is co located with the Eldene Surgery. On returning to Liden the 

Members took a slightly different route, which is mainly a series of cut 

throughs joining up the cul de sacs en route back to the Liden Centre. This 

took approximately 17 minutes. Both routes are well used and well lit although 

the earlier route is a little uneven in places’.   

2.6 The Pharmacy Panel were advised of the good bus service that is provided 

between Liden and Eldene with services starting at Liden before 6am through 

to well after 11pm during the week. Services start later and finish earlier at 

weekends and holidays. 

Adequacy - Services and Contractors 

2.7 The Pharmacy Panel members noted from the Working Group minutes that 

when the NHS Swindon PNA was being drafted there was no identified need 

in the East Cluster of Swindon, which includes the areas of Dorcan, Eldene 

and Liden.   

2.8 The Panel agreed that whilst pharmaceutical services are not being provided in 

Liden, the close proximity of the pharmaceutical services provided in Eldene 

and nearby areas of Covingham and Park North means there is a choice of 

contractor and choice of services already being provided to the Liden area. The 

applicant proposes to provide all services to the Liden area, but these services 

are already being fully provided to Liden by pharmacies outside of the PCT’s 

proposed neighbourhood.  

Decision on Adequacy 

2.9 The Pharmacy Panel members agreed that service provision within the PCT 

proposed neighbourhood is wholly adequate. The applicant has not provided 

evidence of a deficiency. 

2.10 It was agreed by the Panel that the applicant had not identified a need in the 

Liden area for an additional contract to be granted and agreed that the 
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application was neither Necessary nor Expedient to remedy any deficiency in 

service and that the choice of 40 other pharmacies around Swindon town and 

choice of contractor who could remedy any possible deficiency. 

2.11 After full consideration of all the evidence the Pharmacy Panel Refused the 

application as neither Necessary nor Expedient as the applicant had not 

substantiated an inadequacy of pharmaceutical services, choice of 

pharmaceutical services, or choice of contractors in Swindon. 

2.12 In making their decision the Pharmacy Panel discussed (although not all as 

deciding factors): 

2.12.1 The position of the site proposed 

2.12.2 The topography of the area 

2.12.3 Opening times and services offered by applicant 

2.12.4 Proximity of pharmaceutical services in nearby areas of Swindon 

2.12.5 Accessibility and availability of existing nearby pharmaceutical 

services  

2.12.6 Choice of pharmaceutical services offered by existing pharmacies in 

Swindon 

2.12.7 Pharmaceutical services proposed by applicant 

2.12.8 Adequacy of existing pharmaceutical services in Swindon 

2.12.9 Comments from the interested parties 

2.12.10 Additional comments received from the applicant 

2.12.11 Good bus services from proposed site to nearest pharmacy 

2.12.12 Location of nearest GP surgeries. 

3 The Appeal 

In a letter to the Family Health Services Appeal Unit of the NHS Litigation Authority 

(“the Appeal Unit”), dated 21
st
 August 2012, the Applicant appealed against the 

PCT’s decision. The grounds of appeal are: 

3.1 The PCT have agreed with the Applicant’s defined neighbourhood, apart from 

excluding the Royal Mail Sorting and Delivery Office. The Applicant has no 

issues with the inclusion of this and actually believe this enhances the 

application due to the reliant population entering the neighbourhood for work 

purposes. 
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3.2 The PCT have also accepted that: “pharmaceutical services are not being 

provided in Liden”. However failed to put significant weight on lack of choice 

within the proposed neighbourhood. 

3.3 The PCT considers the main roads surrounding the neighbourhood as barriers 

as, they have mentioned that “to the east and south of Liden are natural 

boundaries as there is no provision of vehicles entering the estate other than 

emergency vehicles”. However failed to put significant weight the access 

issues related to this. [sic] 

3.4 The PCT considered services outside the proposed neighbourhood due to 

access via passes, footbridges and cul de sacs without taking into consideration 

the difficulties encountered by residents when travelling via these routes. 

3.5 The PCT has also put too much weight on access via public transport without 

considering the shortfalls of such a large population relying on this service. 

3.6 Taking into consideration the above, inadequacy exists within the proposed 

neighbourhood and the Applicant therefore urges the appeal committee to 

overturn the PCT's decision and allow them to provide pharmaceutical services 

within the area. 

4 Summary of Representations 

This is a summary of representations received on the appeal. A summary of those 

representations made to the PCT are only included in so far as they are relevant and 

add to those received on the appeal. 

4.1 DORCAN HEALTH CENTRE (P.D.) LTD 

4.1.1 This company fully supports the decision of the PCT in refusing the 

application.  

4.1.2 Liden is very close (the PCT found it to be 15 minutes walk) to Eldene, 

where the nearest two doctors surgeries are located. A high proportion 

of the residents of Liden live even closer to Eldene than this 15 minute 

walk (indeed a number of people in the area actually live nearer to 

Eldene Pharmacy than they do to the proposed new pharmacy).  

4.1.3 Not only is Liden close to Eldene, but the road which the applicant 

implies is a barrier (Dorcan Way) is easily crossed in several places.  

4.1.4 Liden is, therefore, very well served by pharmaceutical services.  

4.1.5 Liden is also served by good bus links and many residents have cars, 

allowing residents to travel to other pans of Swindon to access 

pharmaceutical services from other providers.  

4.1.6 It is also well served in terms of provision of pharmaceutical services 

by several pharmacies (not just Eldene Pharmacy) in Swindon which 
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provide collection and delivery services of pharmaceutical products 

into the area.  

4.1.7 For these reasons this company does not think it is either necessary or 

expedient to allow a new pharmacy contract in Liden, and suggests that 

the appeal be dismissed. 

4.2 H G HANKS LTD 

4.2.1 There is no evidence provided to show lack of services provided for the 

area. H G Hanks are not aware of any complaints either to themselves 

or the PCT in lack of such services. 

4.2.2 H G Hanks Ltd stand by the decision made by the PCT and request the 

applicant to show evidence that services fall short or foul of the current 

entry regulations. 

4.3 THE APPLICANT 

NEIGHBOURHOOD 

4.3.1 The Applicant’s proposed neighbourhood is known locally as Liden. 

The PCT have agreed with their defined neighbourhood, apart from the 

exclusion of the Royal Mail Sorting and Delivery Office. The 

Applicant has no objection with the inclusion of this and had been 

debating whether this actually formed part of the neighbourhood when 

preparing this application. The Applicant has now reconsidered the 

minor adjustment to the neighbourhoods northern boundary, and accept 

the boundaries as set by the PCT on page 1 of their decision. The 

inclusion of the sorting office actually enhances this application due to 

the reliant population entering the neighbourhood for work purposes. 

4.3.2 The Applicant’s neighbourhood boundaries were chosen due to them 

forming physical and social barriers. The reasoning had been provided 

to the PCT in detail, which was further confirmed during the PCT’s 

site visit. The PCT stated that “The main roads to the east and south of 

Liden are natural boundaries as there is no provision for vehicles 

other than emergency vehicles and that Dorcan Way and 

Edison/Wheatstone Road are obvious boundaries to the north and west 

of the estate”. 

ADEQUACY - ACCESS & AVAILABILITY 

4.3.3 As the neighbourhood boundaries are based on barriers, the Applicant 

cannot therefore also accept that access over these barriers to receive 

pharmaceutical services can be considered sufficient. When 

considering access, the PCT took into consideration details from the 

Working Group meeting who had carried out a site visit. 
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4.3.4 The “Members walked from Liden Centre through to Eldene Pharmacy 

via a footpath which accessible from the rear of the Community Centre 

in Liden and passes to the rear of the houses across a footbridge over 

Dorcan Way and into the Eldene Centre”. 

4.3.5 Map of route to Eldene Pharmacy [map attached] 

4.3.6 The Applicant also walked this route. The pathways do have lighting 

however as can be seen [attached] the overgrown trees block a 

significant amount of light, which will no doubt cause issues during 

winter when the days are shorter. 

4.3.7 Also as the working group have mentioned, parts of the pathways have 

uneven surfaces, as seen [attached]. 

4.3.8 There are also steep inclines that would make travelling difficult for a 

typical pharmacy user i.e. elderly or mothers with prams. 

4.3.9 The bridge to cross Dorcan Way also has a slight incline followed by a 

decline. 

4.3.10 The [attached] photo shows a further decline on the pathway leading to 

the Eldene community centre. 

4.3.11 This Journey had taken the Working Group 17 minutes and was 

described as “uneven at places”. The Applicant travelled the same 

route at a leisurely pace and it took them 19 minutes. The Applicant 

concluded that with the uneven surfaces, steep inclines/declines, poor 

lighting and safety issues in terms of some pathways being isolated, 

access cannot be considered adequate. 

Public Transport 

4.3.12 In terms of bus service, as well as not being regular the return trip 

would cost an adult £2.40 and child £2.20. This would no doubt be a 

deterrent in the current economic climate. 

Opening hours 

4.3.13 Eldene Pharmacy is closed for lunch between 12.30pm to 1.30pm on 

weekdays and also closes over the whole weekend. This means that 

currently residents have no choice but to travel at the very least 1.4 

miles (2.3km) to Lloyds Pharmacy (Royston Road), or further on to 

receive pharmaceutical services. The Applicant does not see how 

pharmaceutical provision can be considered adequate with residents 

having to do a 4.6km round trip which would take an excess of 1 hour 

for basic over the counter needs, when Eldene Pharmacy is closed. This 

was evident during the Applicant’s site visit on Tuesday 3
rd

 October at 

1.00pm when the pharmacy shutters were down, as shown [attached]. 

Services 
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4.3.14 The PCT have accepted that: “pharmaceutical services are not being 

provided in Liden”. 

4.3.15 Furthermore Eldene Pharmacy does not provide the needle exchange 

service which the Applicant would readily provide if the PCT 

commissioned this service. 

CONCLUSION 

4.3.16 The above concludes that not only residents face difficulties in 

accessing pharmaceutical services. There is a gap in pharmaceutical 

provision over lunch and weekends and in terms of services i.e. needle 

exchange. The Applicant therefore respectfully urges the appeal 

committee to overturn the PCT’s decision and allow them to provide 

pharmaceutical services and fulfil this gap in inadequacy. 

Letter to PCT dated 18
th

 June 2012 

Neighbourhood 

4.3.17 Park Pharmacy suggested that for the determination of this application, 

Swindon Borough Council localities should be used, in this case the 

Duncan Ward. The reason for this suggestion was due to wards 

analysis, when determining the PNA. In fact this is one of the reason 

the Applicant feels the PCT did not find a gap of pharmaceutical 

provision in their proposed neighbourhood. It is important to define a 

neighbourhood using judicial guidelines, taking into consideration 

physical, social and geographical factors, as the Applicant has in this 

case. The Applicant’s proposed neighbourhood is known as Liden, 

with the following boundaries 

4.3.18 Northern boundary: Edison Road leading to Liden Drive and edge of 

housing on Eastmere 

4.3.19 Eastern boundary: A419 

4.3.20 Southern boundary: A4259 (Marlborough Road) 

4.3.21 Western boundary: B4006 (Dorcan way) 

4.3.22 This is a distinct neighbourhood on its own right, with no pharmacy. It 

has been correctly stated that there are pharmacies in Covingham and 

Eldene, however these are in adjacent neighbourhoods to the North and 

West retrospectively. Residents currently have no choice but to leave 

the proposed neighbourhood to access these services, which is 

considered inadequate. 

4.3.23 The proposed neighbourhood is still a densely populated residential 

neighbourhood with a population of approximately 5000 residents. 

Please refer to map [attached] outlining boundaries in red. 
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4.3.24 The Northern boundary, Edison Road is four lanes wide with a central 

grass verge, with no crossing points. This separates the residential side 

to the south (the Applicant’s proposed neighbourhood) from the 

industrial area to the north. This no doubt acts as a physical barrier. 

4.3.25 The Applicant’s boundary then turns into Liden Drive which again 

separates the residential from the industrial area. The boundary then 

follows onto the edge of housing on Eastmere, behind this is the Royal 

Mail warehouse. 

4.3.26 The Eastern boundary is an obvious boundary. The A419 is a busy four 

lane wide A road with a grass verge and metal barrier in the middle, 

separating opposing lanes. 

4.3.27 The Southern boundary is also an obvious boundary. The A4259 is a 

busy four lane wide A road with a grass verge and trees in the middle, 

separating opposing lanes. 

4.3.28 The Western boundary, Dorcan Way (B4006) is a two lane B road 

surrounded by green land and trees on both sides. The gap between 

houses on opposite sides is large and creates a social boundary as well 

as a physical one due to the limited crossing points. One living on 

either side would not consider themselves as neighbours of each other. 

Deprivation 

4.3.29 The Applicant’s proposed neighbourhood has been accurately 

configured using the output areas as listed [attached]. 

4.3.30 According to the 2001 census, the neighbourhood has 2005 households 

with a population of 4953. 17% have no access to a vehicle and 48% 

have access to only one vehicle. It is however important to note that 

levels of affluence and car or home ownership is of little relevance to 

ones ability to with-stand illness. So even though areas within the 

Applicant’s neighbourhood may not be deprived, it is misleading to 

give undue weight to these economic factors. The increased demand in 

an area of high social deprivation naturally places greater need for 

additional services, but it is wholly wrong to apply this theory in 

reverse, such that people who have access to a car have less need of 

health services, or that they can drive further to access these services. 

There is no reason for this to be the case. A population with even an 

average degree of illness is in need of health care provision. Not all 

people who have access to a car are rich or would be willing to use 

their car on a regular basis and with Government cutbacks and the 

persistence of the sluggish economic climate, health service demands 

are under greater pressure both from reduced investment in supply 

terms and increased demand in patient terms. 

4.3.31 Tackling the causes and effects of social exclusion is important. A 

strategy has been initiated by the Swindon Strategic Partnership in 
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recognition of the need to address social exclusion at neighbourhood 

level. Swindon’s Strategy has adopting a number of neighbourhood 

renewal themes, including health. Health is an important theme as it is 

mutually reinforced by all the other themes. Social exclusion can lead 

to poorer physical health though poor diet, lack of opportunities for 

exercise, higher rates of smoking, higher levels of stress, lack of hope 

and motivation, misinformation and increased risks relating to teenage 

pregnancy, drug or alcohol dependency and homelessness. The 

Applicant feels a conveniently located pharmacy can tackle these 

issues. 

Proposed Location 

4.3.32 The Applicant’s proposed location is central to the neighbourhood 

within a parade of shops including a Tesco Express (with an ATM), 

Post office and take away. There is also a Public house, Community 

centre and a Library next to the shops. 

4.3.33 Liden Primary School, which is a short walk away has 321 students 

aged 5-11 years and a special needs school with 34 students. This is a 

significant number of pupils aged between 3-11, who are more 

susceptible to minor ailments and need to have quick and convenient 

access to a healthcare professional. There is no doubt that not only 

pupils, but parents will benefit from a pharmacy when making two 

daily trips to school. 

4.3.34 Some residents of the neighbourhood will probably do much of their 

shopping in the central Swindon retail area where the other pharmacies 

are located. However the Applicant does not accept that the nature of 

this small suburban shopping parade is such that this can reasonably be 

cited as evidence that dependence upon the pharmacies in central 

Swindon is an acceptably adequate level of service provision. 

Distance to closest pharmacies 

4.3.35 There are no pharmacies within the proposed neighbourhood and so no 

choice of pharmacy services or provider. The nearest pharmacy is 

approximately 1.4km away. This distance will be significantly greater 

for a resident living to the south east of the neighbourhood (1.5 

miles/2.4km). [map attached] 

4.3.35.1 A) Proposed location 

4.3.35.2 B) 0.9 Miles (1.4 km) Dorcan HC - Eldene Pharmacy 

4.3.35.3 C) 1.4 Miles (2.3 km) Lloyds 

4.3.35.4 D) 1.5 Miles (2.4km) Rowlands 

4.3.35.5 E) 2.2 Miles (3.5km) Rowlands 
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4.3.35.6 F) 1.6 Miles (2 km) Lloyds 

4.3.36 This distance would be increased in real terms by interventions such as 

traffic lights, hills, road crossings and busy narrow pavements. Also 

would take longer for the elderly or parents with prams. 

Difficulties in accessing pharmaceutical services 

4.3.37 The main difficulty for residents in accessing pharmaceutical services 

in the adjacent neighbourhood is the pathways that have to be used. 

The pathways are narrow and involve travelling through back streets 

(route shown [attached]). This is not a desirable route especially in 

winter when the days are shorter. 

4.3.38 The alternative route by car or if one chose to walk that route would be 

1.7 miles/2.8km as shown [attached]. 

Public transport 

4.3.39 The bus service runs every 20 minutes from the Applicant’s proposed 

location however the route does not travel throughout the majority of 

their proposed neighbourhood, also considering the current economic 

climate there is no doubt the cost would be an unwelcome one. It is 

unreasonable to ask such a large population to use the bus service in 

order to access pharmaceutical services. 

Pharmaceutical Needs Assessment (PNA)/Services 

4.3.40 The Applicant has thoroughly reviewed the PNA and understands that 

no gap in pharmaceutical services in their proposed neighbourhood was 

found. However the PNA looked into large localities rather than 

specific neighbourhoods. The Applicant believes if the PCT has looked 

into a defined neighbourhood as in this case a gap would have been 

found. 

4.3.41 The Applicant plans to offer all PCT commissioned services as well as 

particular services specific to their pharmacy set-up. The Applicant 

will be offering free blood pressure and diabetes testing to all upon 

request. The Applicant will also be carrying out MURs and NMSs. The 

Applicant will also be offering services to care homes as well as 

monitored dosage systems to community patients. The Applicant also 

has the advantage of having worked with Biodose which is the worlds 

first Total Medication Management System. This system allows for 

liquids as well as tablets to be put into weekly or monthly trays. A free 

prescription collection and delivery service will also be available to all. 

4.3.42 It has been suggested that all pharmacies in offer a prescription 

collection and delivery service. However it is also important to 

consider access to the increasing range of services pharmacies will be 

expected to provide. The NHS provides funds to enable dispensers to 

ensure equal access to drugs for all patients, including the elderly and 



 12 

disabled. This could involve additional support around access to 

medications, or making an adjustment in the mode of dispensing, such 

as the use of different packaging. 

Conclusion 

4.3.43 Every pharmaceutical application must be considered under the 

Necessary/Expedient regulations as amended in 2005. These 

regulations look to measure adequacy within a neighbourhood. The 

regulations give special reference to reasonable choice for the 

residents. It has also been mentioned that convenience is not an 

irrelevant factor. The Applicant believes their application meets all the 

requirements set out in the current regulations. The Applicant has 

defined their neighbourhood according to judicial guidelines. It is clear 

that the neighbourhood does not contain a pharmacy and therefore the 

residents do not currently have a reasonable choice. 

4.3.44 Access to pharmaceutical services outside of the neighbourhood cannot 

be considered adequate considering the difficulties in accessing these 

services. In conclusion the Applicant kindly urges the PCT to grant 

their application and allow them to provide pharmaceutical services 

from their proposed location. 

4.4 LLOYDS PHARMACY LTD 

4.4.1 The appellant states that the PCT failed to put significant weight on 

lack of choice within the proposed neighbourhood, however they fail to 

state why further weight should have been placed on this matter. There 

is no suggestion by the appellant that the PCT failed to have regard to 

whether there is a reasonable choice of services in the neighbourhood. 

4.4.2 The appellant refers to the PCT statement that "to the east and south of 

Liden are natural boundaries as there is no provision of vehicles 

entering the estate other than emergency vehicles". The boundary to the 

south is the A4259 and beyond this open land and then the M4 

motorway. To the east is the A419 beyond which is a rural area. Lloyds 

therefore fail to see the relevance of the appellant's comments in this 

respect. There is no suggestion that the community cannot and do not 

access services to the west and north which is where the remainder of 

the built up area is situated containing local services. 

4.4.3 The appellant states that the PCT has placed too much weight on 

access via public transport without considering the shortfalls of such a 

large population relying on this service. The appellant provides no 

evidence to substantiate this statement. 

4.4.4 For the above reasons Lloyds ask the FHSAU to dismiss the appeal and 

uphold the decision of the PCT as there is no evidence of an inadequate 

pharmaceutical service. 
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5 Consideration 

5.1 The Pharmacy Appeals Committee appointed by the Family Health Services 

Appeal Unit of the NHS Litigation Authority, (“the Committee”) had before it 

the papers considered by the PCT, together with a plan of the area showing 

existing pharmacies and doctors’ surgeries and the site (or location) of the 

proposed pharmacy. 

5.2 It also had before it the responses to the Authority’s own statutory 

consultations. 

5.3 On the basis of this information, the Committee considered it was not 

necessary to hold an Oral Hearing. 

5.4 The Committee had regard to Regulation 12(1), the necessary or expedient 

test, and, in considering that test, had regard in particular to Regulation 12(2), 

(3) and (4) of the National Health Service (Pharmaceutical Services) 

Regulations 2005 (as amended) (“the Regulations”). 

5.5 The Committee dealt with the application by way of reconsideration of all the 

issues.  

5.6 The Committee considered the PCT's Pharmaceutical Needs Assessment as a 

starting point in this case, conscious that the document provides a 'snapshot' of 

the situation as it was assessed at the date of publication. The Committee bears 

in mind that, if matters which would affect a decision on inclusion in a 

pharmaceutical list were to change, a PCT must - pursuant to Regulation 

3D(2) - revise its Pharmaceutical Needs Assessment unless to do so appears to 

it to be a disproportionate response. Where it appears disproportionate, the 

PCT may, but is not obliged by Regulation 3D(3), to issue a Supplementary 

Statement. In these circumstances, the Committee thinks it incumbent to 

examine the submissions and evidence provided by the parties against the 

backdrop of the current Assessment, without being bound by the Assessment's 

conclusions. In this case, the Committee noted the PCT decision letter had 

stated that there was no identified need in the relevant area. The Committee 

noted the Applicant’s view that the PNA looked at large localities rather than 

specific neighbourhoods. The Committee proceeded to consider the appeal 

before it on the basis of the information provided. 

5.7 The Committee noted that there was no dispute regarding the neighbourhood 

as defined by the PCT. Given that it appeared to be based on appropriate 

boundaries, the Committee was content to accept the PCT neighbourhood for 

the purpose of determining the appeal, without prejudice to future applications. 

5.8 The Committee noted the Applicant’s view that significant weight should be 

placed on the lack of choice. There are no pharmacies within the defined 

neighbourhood and therefore no choice of provider or services for the reliant 

population. The Committee was mindful that it is not axiomatic that every 

neighbourhood should contain a choice and it would need to accord 

appropriate weight having had regard to all relevant factors.  
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5.9 The Committee next considered access to existing pharmacies in adjacent 

neighbourhoods and noted the distances to those pharmacies as stated by the 

Applicant. The Committee was mindful that it would need to consider the 

distance involved in the context of other factors such as terrain, availability of 

transport etc. For those wishing to walk, the Committee noted the Applicant’s 

comment that factors such as traffic lights, hills, road crossings and busy 

narrow pavements increase the distance and difficulty involved in the journey. 

The Committee noted the PCT had carried out a site visit on which the walk to 

the nearest pharmacy, Eldene Pharmacy, took 15 minutes one way and 17 

minutes on the return journey by an alternative route. The PCT had noted that 

both routes taken were will used and well lit, although the first route was a 

little uneven in places. The Committee also had regard to the photographs of 

various stages of the routes provided by the Applicant. With regard to the 

gradients involved, the Committee was of the view that the photographs 

indicated gentle gradients which were unlikely to cause difficulties for the vast 

majority of people. The Committee accepted however that the routes as shown 

may prove uninviting for some people and in any case there would be a 

proportion of the reliant population who are unable to walk in order to attend a 

pharmacy. The Committee’s attention had not been drawn to a low level of car 

ownership, or any difficulties in parking at existing pharmacies. For those 

without access to private transport, the Committee noted the Applicant’s 

comment that there is a bus service every 20 minutes from the proposed 

location, although they add that the route does not travel throughout the 

majority of the neighbourhood. The Committee had not been provided with a 

route map, however found it reasonable to conclude that any bus route is 

unlikely to cover the whole of a neighbourhood. In this instance there was no 

information to suggest that the walk to the nearest bus stop is unreasonable 

from any part of the neighbourhood. The Applicant also contends that using 

the bus incurs an unwelcome cost, however the Committee considered in this 

instance that the costs stated were not unreasonable within the context of this 

neighbourhood. The Committee was of the view that the Applicant had fallen 

short of demonstrating that physical access to existing pharmacies is less than 

reasonable for the reliant population. 

5.10 The Committee noted the Applicant’s comments regarding the shops and 

services available at the proposed location and accepted that there would be an 

element of geographical convenience for residents of the neighbourhood. The 

Committee was of the view however that residents would be accustomed to 

accessing a wider range of services outside the neighbourhood e.g. 

supermarkets, banks etc. The Committee also noted that there is no source of 

prescriptions within the neighbourhood. 

5.11 The Committee noted the Applicant had stated that there is a population of 

4953 within the neighbourhood according to the 2001 census, and had gone on 

to comment that a lack of deprivation in some areas does not lead to a lesser 

need for health services. The Committee noted however that the Applicant had 

not explained why they consider that the demographics of the neighbourhood 

in question created a demand for pharmaceutical services that is not being met 

by the existing provision. 
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5.12 The Committee noted the Applicant wishes to provide a wide range of 

services. The Committee was of the view that the provision of directed 

services is a commissioning decision for the PCT and saw no reason to believe 

that the PCT is unable to collaborate with the existing contractors to provide 

such services as required. No information has been provided to suggest that 

there is any identified gap in the provision of such services that this application 

could secure. 

5.13 The Committee noted the Applicant’s comments regarding the opening hours 

provided by Eldene Pharmacy. The Applicant proposes to open over 

lunchtimes, however the Committee noted that these were supplementary 

hours which may be withdrawn at 90 days notice. The Committee further 

noted that the Applicant had not explained why they consider that there is a 

demand for services at these times that is not being met. The Committee was 

mindful that it is open to the PCT to direct existing contractors to open where 

it considers there is a need.  

5.14 The Committee determined that the Applicant had not demonstrated, the onus 

being on the Applicant, that there is a gap on the spectrum of adequacy 

sufficient to conclude that the provision of pharmaceutical services is not 

currently secured to the standard of adequacy. The Committee concluded, 

having regard to the totality of the factors considered above, that choice could 

not be given significant weight. 

6 Decision 

The Committee was of the view that the proposed pharmacy was neither necessary nor 

expedient to secure the adequate provision of services in the neighbourhood. 

Accordingly the Committee dismisses the appeal. 

 

 
Abby Davies 

Appeal Officer 

 

A copy of this decision is being sent to: 

  

Swindon PCT 

Salman Healthcare Ltd 

Dorcan Health Centre (P.D.) Ltd 

H G Hanks Ltd 

Lloyds Pharmacy Ltd 
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REF: SHA/17751 
 
APPEAL AGAINST BATH, GLOUCESTERHIRE, SWINDON 
AND WILTSHIRE AREA TEAM, NHS COMMISSIONING 
BOARD ("NHS ENGLAND") DECISION TO REFUSE AN 
APPLICATION BY LLOYDS PHARMACY LTD FOR 
INCLUSION IN THE PHARMACEUTICAL LIST OFFERING 
UNFORESEEN BENEFITS UNDER REGULATION 18 AT 
THE WAITROSE STORE DEVELOPMENT, WICHELSTOWE 
DISTRICT CENTRE DEVELOPMENT (ALSO KNOWN AS 
MIDDLE WICHEL) ON LAND OFF PEGLARS WAY AND 
FOXHAM WAY, WICHELSTOWE, SWINDON 
 
 

1 The Application 

By application dated 11
th
 November 2013, Lloyds Pharmacy Ltd (“the Applicant”) applied to 

Bath, Gloucestershire, Swindon and Wiltshire Area Team NHS CB (“NHS England”) for 
inclusion in the pharmaceutical list offering unforeseen benefits under Regulation 18 at the 
Waitrose Store development, Wichelstowe District Centre Development (also known as 
Middle Wichel) on land off Peglars Way and Foxham Way, Wichelstowe, Swindon. In support 
of the application it was stated: 

1.1 There are no pharmacies at or in close proximity to the proposed site and therefore 
Regulation 31 does not apply. 

1.2 A significant new housing and neighbourhood centre is being developed at 
Wichelstowe. The development area comprises of over 750 acres with outline 
consent for 4,500 homes. The first phase of the Wichelstowe scheme, with over 800 
homes in East Wichel, is now well underway and is being delivered by Taylor 
Wimpey. The remainder of the land at Middle and West Wichel, will form the next 
phase of the development. Work on a Waitrose supermarket, which forms part of the 
planned District Centre, is underway.  

1.3 The 3.5-hectare district centre site, in what will be Middle Wichel, is at fields off 
Peglars Way and Foxham Way. There is outline permission for the site, which 
includes a convenience store of up to 2,500 sq m net floor space and a car park with 
250 spaces. 

1.4 In addition, new schools for local children, employment space, community facilities, 
places of worship, retail and commercial units and a 4.5 kilometre extension to the 
Wiltshire and Berkshire canal are all in place.  

1.5 There are currently no pharmaceutical services at this new neighbourhood 
development. Access to the nearest pharmacies is difficult and only realistically 
possible by car but is a lengthy journey. There is currently a bus service to Hayden 
Wick but this is costly and time consuming.  

1.6 This application will provide an improvement and better access to pharmaceutical 
services for a large new population. There is no reference to the development in the 
pharmaceutical needs assessment; therefore it cannot be assumed that the needs of 
this new population has been considered. For these reasons the Applicant submits 
this application under Regulation 18 offering to provide unforeseen benefits.  

1.7 The application will provide access to pharmaceutical services 7 days a week at the 
Waitrose development. This site will form the hub of the development and will be the 
likely place to do daily or weekly shopping.  
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1.8 There are currently no pharmacies in the new Wichelstowe development and this 
application will provide those families, in particular with young children, good access 
to a pharmacy. Given the difficulties of access to existing pharmacies this application 
will also be of significant benefit for those with protected characteristics such as the 
elderly or those with limited exercise tolerance. The Applicant is aware that NHS 
England can also have regard to innovative services. It is not a requirement of the 
Regulations that an innovative service must be provided. In this instance the absence 
of essential, advanced and enhanced services is a basic requirement which the 
Applicant believes needs to be available. The Applicant proposes to provide 
pharmacy services over extended hours which will be of significant benefit to those 
using the District Centre site, in particular for those returning from work or for those 
unable to get out during day time. There is a new Primary School in East Wichel and 
therefore a pharmacy close by will have significant benefits for those parents with 
young children.  

1.9 A pharmacy in the heart of the new Development will secure the unforeseen benefits. 

1.10 The Applicant will provide services 7 days a week, provide extensive car parking and 
will have good access for those with push chairs or young children. The pharmacy will 
provide an improvement and better access to pharmaceutical services due to the 
distance and difficulty of access to existing pharmacies in Swindon. This will confer 
significant benefits to the population particularly for the identified demographic groups 
and over extended hours.  

2 The Decision 

NHS England considered and decided to refuse the application. The decision letter dated 1
st
 

September 2014 states: 

2.1 The Panel noted that the application proposed 49 core opening hours including 
opening on Saturday morning. This becomes a total of 65.5 opening hours, including 
Sunday, when taking into account supplementary hours offered. 

2.2 The Panel noted the applicant does not believe that this new development and 
population was considered in the PNA. 

2.3 The Panel took into account that the application highlights significant new housing in 
the area – with 800 new homes having been built under phase one. Phase two of the 
development plans for a further 3,800 homes to be built, as well as a school and a 
retail outlet.  

2.4 The Panel reviewed the site visit report. The housing development detailed in the 
application is in the area of Croft Road.  There is more road infrastructure on the site 
than currently seen on maps of the area, with new roads linking the second phase of 
development to the site on Croft Road.  It was confirmed that there is already a large 
Waitrose store in this location. 

2.5 The Panel noted that the town planners confirmed that the second phase of 
development will go ahead, but they are not sure of the timescale. It will be a few 
years before the expected number of houses are built.   

2.6 The Panel considered whether the proposed new Pharmacy would be used in the 
future and the Waitrose store would draw customers to the area. Until such time as 
the development which is in progress is completed, the Panel noted that it could be of 
detriment to the existing Pharmacies. 

2.7 The Panel reviewed the dispensing figures for Pharmacies in the area. These 
numbers suggest that the Pharmacies in the area are busy. 
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2.8 The Panel believes that the application is premature. In terms of the proximity to other 
local Pharmacies the dispensing items generated would not currently support the 
proposed new Pharmacy. 

2.9 The Panel then proceeded to check the application against Regulation 18 of the NHS 
(Pharmaceutical and Local Pharmaceutical Services) Regulations 2013. 

2.10 It was noted that in order to reach the proposed location customers would have to 
pass existing Pharmacies. This would therefore not result in better access in 
accordance with Regulation 18(1)(a). 

2.11 The Panel considered the application under Regulation 18(2) and determined that as 
the new housing and demand do not exist yet, the opening of the proposed Pharmacy 
would cause significant detriment to the arrangements NHS England has in place for 
the provision of Pharmaceutical Services in the area. 

2.12 Determination 

2.13 The Panel agreed to refuse this application on the grounds that it failed to pass the 
test of Regulation 18(1) as well as Regulation 18(2) of the NHS (Pharmaceutical and 
Local Pharmaceutical Services) Regulations 2013. 

3 The Appeal 

In a letter to the Family Health Services Appeal Unit of the NHS Litigation Authority (“the 
Appeal Unit”), dated 26

th
 September 2014, the Applicant appealed against NHS England's 

decision. The grounds of appeal are: 

3.1 The Applicant notes the NHS Area Team refused their application as they considered 
it to be premature and they believed the dispensing items generated would not 
currently support the proposed new pharmacy. The NHS Pharmaceutical Services 
2013 Regulations do not require an assessment to be made of the likely viability of 
the proposed pharmacy. The determination of the application has therefore been 
made on an irrelevant matter. 

3.2 Contradictory to the above the Area Team also stated they believed the application, if 
granted would have significant detriment to existing pharmacies. If the Area Team 
considers the Applicant’s proposed pharmacy to be unviable the Applicant questions 
how they can also arrive at the conclusion the same application would have 
significant detriment to existing pharmacies. The two statements conflict with each 
other. No evidence was provided by any of the interested parties to suggest either 
significant detriment to the proper planning of pharmaceutical services or significant 
detriment to the current arrangements in place. Neither has the Area Team provided 
any reasons to substantiate their position on this matter. 

3.3 The NHS England Area Team has only considered the matter of improvements or 
better access to pharmaceutical services with regard to their view that in order to 
reach the proposed site customers would have to pass existing pharmacies. The 
Area Team has not substantiated this and has failed to identify the pharmacies they 
allude to. The proposed site is within a new community development that does not 
have any pharmacies. The Committee has acknowledged that there are 
approximately 800 new homes already built. You do not pass any existing 
pharmacies to access the proposed site for this new population group. The same will 
be the case for the additional housing that will take place as outlined in the 
application. The Applicant has enclosed a more up to date map showing the location. 

3.4 East Wichel now has a Primary School and nursery, and its own Community Centre. 
The 'large' Waitrose Store is now open. The nearest pharmacies are situated in either 
Wroughton which is south of the M4 Motorway over 1.5 miles away and 
Lloydspharmacy Okus Road that is in a completely different area that by the most 
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practical route is over 2 miles away. Mill Lane is a small single track road, that has 
limited passing points and not suitable for frequent traffic. 

3.5 The NHS England Area Team has failed to consider the merits of the application. 
They have provided conflicting reasons to refuse the application and failed to give 
due consideration population for the residents of the 800 homes already built, the 
future growth of the area, the difficulty of access to pharmacies in the wider area, the 
development of the new district centre anchored by a large Waitrose store with 
extensive car parking that is open extended hours for which the Applicant’s pharmacy 
would complement. 

3.6 The Applicant would therefore be grateful if the Committee would reconsider the 
application and uphold this appeal in order to secure improvements and better access 
to pharmaceutical services. 

4 Summary of Representations 

This is a summary of representations received on the appeal. A summary of those 
representations made to the NHS England are only included insofar as they are relevant and 
add to those received on the appeal. 

4.1 SWINDON PHARMACIES LTD 

4.1.1 It is difficult to see what the 'unforeseen benefits' of the proposed pharmacy 
would be. 

4.1.2 South Swindon has easily sufficient pharmacies to serve its population (as 
per the Pharmaceutical Needs Assessment). As such, if there were a 
perception that pharmaceutical services should be provided at this site, it 
would be better to relocate one of the existing pharmacies. 

4.1.3 There is a Pharmaceutical Needs Assessment for Swindon, and it is for the 
applicant to prove what benefit would accrue from the proposed pharmacy 
that is not already identified within the PNA. In this case Swindon Pharmacies 
Ltd find it very unlikely this could be proved. 

4.2 NHS ENGLAND 

4.2.1 The NHS England BGSW Area Team held a Dispensing Panel on 10
th
 July 

2014. Having reviewed the application and consultation responses, it was 
decided that oral submissions would not be necessary. 

4.2.2 The Dispensing Panel was mindful of the requirement to determine the effect 
of the application and have regard to certain matters set out in Regulation 18. 
Following consideration of all matters, the Panel agreed to refuse this 
application on the grounds that it did not pass the tests of Regulation 18(1)(a) 
and Regulation 18(2)(a)(ii) of the NHS (Pharmaceutical and Local 
Pharmaceutical Services) Regulations 2013. 

4.2.3 It was noted that in order to reach the proposed location customers would 
have to pass existing Pharmacies. This would therefore not result in better 
access for patients. 

4.2.4 The Panel considered that as the new housing and demand do not exist yet, 
the opening of the proposed Pharmacy would cause significant detriment to 
the arrangements NHS England has in place for the provision of 
Pharmaceutical Services in the area. 

4.2.5 Therefore the application was declined. 
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4.3 CHARLES RUSSELL SPEECHLYS LLP (CRS), ON BEHALF OF JEPHSON 
PHARMACY LTD 

4.3.1 As a preliminary matter, the summary by Lloyds Pharmacy Limited of the 
reasons given by NHS England for refusing this application is inaccurate. It is 
evident from NHS England's decision that it carefully considered this 
application, including seeking information regarding the up-to-date position in 
relation to the housing development. Having considered the application, NHS 
England refused it on the grounds that: 

4.3.1.1 The application is premature. Whilst there has been some housing 
development in the area in recent years, and further housing is 
planned, the timetable for the completion of the development is 
uncertain. Until such time as the development is complete, NHS 
England considered that it was difficult to assess patient needs in 
relation to the provision of pharmaceutical services. 

4.3.1.2 Existing pharmacies are accessible to the population resident in the 
new housing, as they would likely pass existing pharmacies as part of 
their daily lives. 

4.3.1.3 Until such time as the new development has been completed, 
granting the application would cause significant detriment to the 
arrangements NHS England has in place for the provision of 
pharmaceutical services in the area. 

4.3.2 Lloyds provide no evidence which should cause the Authority to reach a 
different decision to that reached by NHS England. In particular, Lloyds 
provide no evidence that granting the application would secure improvements 
in, or better access to, pharmaceutical services which were not foreseen 
when the former PCT's PNA was published. 

4.3.3 In relation to the specific matters raised by Lloyds, Jephsons Pharmacy Ltd 
comment as follows: 

4.3.4 Housing developments 

4.3.5 The application is submitted for inclusion in the pharmaceutical list for 
premises in Wichelstowe. Wichelstowe is located to the south of Swindon 
town centre, between Swindon and the M4 motorway. 

4.3.6 There are three phases to the Wichelstowe development. The first phase - 
East Wichel – is the area of land immediately to the west of the A4361 which 
links Swindon with the M4. Whilst it is correct that 800 homes have been built 
in East Wichel, this development has taken place over a relatively long period 
of time and in phases. The first home was occupied in April 2009. 

4.3.7 The population increase in East Wichel has therefore been gradual, and 
Lloyds provide no evidence that existing pharmacies have been unable to 
cope with that gradual increase in population. 

4.3.8 The timing of the other two phases - Middle Wichel and West Wichel- is 
currently uncertain. According to NHS England's decision letter: 

4.3.8.1 "The Panel noted that the town planners confirmed that the second 
phase of development will go ahead, but they are not sure of the 
timescale. It will be a few years before the expected number of 
houses are built”. 

4.3.9 According to the developer's website: 
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4.3.9.1 "The first new homes at East Wichel were occupied in April 2009. 
The whole development is expected to be completed by around 
2025, although timescales will be dictated by market conditions and 
other factors." 

4.3.10 The developers have recently submitted an application to the Local Authority 
to extend the timeframe for the implementation of the Outline Planning 
Permission for the remainder of the Wichelstowe development by a further 10 
years (reference S/02/2000MWT). 

4.3.11 Since there is no element of futurity in regulation 18 (in contrast to 
applications submitted pursuant to regulations 15, for example) and given the 
uncertainty in relation to the timing of the remainder of the Wichelstowe 
development, the application by Lloyds is premature. 

4.3.12 Access 

4.3.13 Lloyds provide no evidence that those who share a protected characteristic 
currently experience difficulties accessing existing service provision, or that 
granting the application would confer a significant benefit. 

4.3.14 Existing pharmacies are located in close proximity to GP surgeries, so that 
those who require access to pharmaceutical services after a visit to their GP 
can easily access existing service provision. 

4.3.15 For those who require access to pharmaceutical services at other times, 
existing pharmacies are not difficult to access as residents go about their 
daily lives whether by foot, by car or by public transport. This is particularly 
the case given that those who live in the new housing in East Wichel are 
likely to be relatively young and mobile. It is anticipated that car ownership in 
East Wichel will be significantly higher than average and, of course, those 
who are present at the Waitrose store will almost certainly have driven there. 

4.3.16 In relation to access by bus, East Wichel is served by bus route 11. Route 11 
runs from Haydon Wick (which has an Asda Pharmacy) to Swindon bus 
station (which is located in the town centre close to several pharmacies). The 
bus service runs every 15 minutes from Monday to Friday with a journey time 
of less than 10 minutes. Additional buses run along Croft Road (at the 
eastern end of East Wichel). In addition, a new bus service has been 
introduced at the Waitrose store (bus route 15) with services every 20 
minutes from Monday to Friday and every 30 minutes at weekends). 

4.3.17 Opening hours 

4.3.18 Lloyds refer to the opening hours of the proposed pharmacy and state that 
these "would complement" the opening hours of the Waitrose store. However, 
the proposed contractual hours for the pharmacy are limited to 9am to 6pm 
Monday to Friday and 9am to 1pm on Saturday and are significantly shorter 
than the opening hours of the Waitrose store. The applicant's proposed 
opening times on Saturday afternoon and Sunday (and the additional one 
hour opening from 6pm to 7pm Monday to Friday) are non-contractual and so 
could be varied at any time by giving notice to NHS England. 

4.3.19 In addition, existing pharmacies in Swindon have opening hours which 
greatly exceed the applicant's proposed contractual and non-contractual 
opening hours. For example, the Asda Pharmacy at the West Swindon 
district centre (which is approximately 1.8 miles from the proposed site) and 
the Sainsbury's Pharmacy in Brigmead (which is approximately 1.2 miles 
from the proposed site) both contain 100-hour pharmacies. 
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4.3.20 For the reasons given above and those given by NHS England, Jephsons 
Pharmacy Ltd invite the Authority to dismiss this appeal. 

5 Observations 

5.1 THE APPLICANT 

5.1.1 CRS suggest the application is premature. The Applicant disagrees. Waitrose 
do not consider the development to be premature otherwise they would not 
have commenced building their new store as part of the District Centre. The 
Applicant has provided evidence of the new housing already completed and 
of local community services such as the new school in their representations 
therefore they fail to see how the consideration of their application can be 
considered premature. 

5.1.2 CRS state that existing pharmacies are accessible as part of peoples 
everyday lives. They do not substantiate this. Of course there are pharmacies 
in the much wider area but for the reasons the Applicant has stated in their 
application and appeal these are not conveniently situated for residents of the 
Wichelstowe new development. The new development is seen very much a 
community in its own right. 

5.1.3 The Applicant has provided evidence of the significant development that has 
already been completed therefore this alone is sufficient to consider the 
unforeseen benefits to secure improvements or better access to 
pharmaceutical services. The Applicant has also provided evidence as to the 
longer term plans which they believe should be taken into account. 

5.1.4 CRS criticises the Applicant’s proposed opening hours and suggests there 
are pharmacies in Swindon that exceed their opening hours. Swindon is a 
large area. The Applicant has already provided evidence why they do not 
believe the existing pharmacies are accessible for the Wichelstowe 
population. 

5.1.5 NHSE has maintained its view that to access the proposed site customers 
would have to pass existing pharmacies. The Applicant dealt with this same 
point in its appeal but the Area Team has still failed to substantiate in more 
detail how this would be the case for those residing as part of the new 
Community Development at Wichelstowe. Of course if a customer chose to 
access Waitrose from the north side of Swindon but for a person living within 
the new development they would not pass existing pharmacies. 

6 Consideration 

6.1 The Pharmacy Appeals Committee (“the Committee”) appointed by the Family Health 
Services Appeal Unit of the NHS Litigation Authority, had before it the papers 
considered by NHS England, together with a plan of the area showing existing 
pharmacies and doctors’ surgeries and the site of the proposed pharmacy. 

6.2 It also had before it the responses to the NHS LA’s own statutory consultations. 

6.3 On the basis of this information, the Committee considered it was not necessary to 
hold an Oral Hearing. 

6.4 The Committee had regard to the National Health Service (Pharmaceutical and Local 
Pharmaceutical Services) Regulations 2013 (“the Regulations”) as amended with 
effect from 1 April 2014. 

6.5 The Committee first considered Regulation 31 of the regulations which states: 
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(1) A routine or excepted application must be refused where paragraph (2) applies 

(2) This paragraph applies where -  

(a) a person on the pharmaceutical list (which may or may not be the 
applicant) is providing or has undertaken to provide pharmaceutical services 
("the existing services") from -  

(i) the premises to which the application relates, or 

(ii) adjacent premises; and 

(b) the NHSCB is satisfied that it is reasonable to treat the services that the 
applicant proposes to provide as part of the same service as the existing 
services (and so the premises to which the application relates and the 
existing listed chemist premises should be treated as the same site). 

6.6 The Committee noted the Applicant’s statement at section 5 of the application form 
that Regulation 31 does not apply, and  noted that this had not been challenged by 
parties. In the absence of information to the contrary, the Committee was satisfied 
that it was not required to refuse the application under the provisions of Regulation 
31. 

6.7 The Committee noted that this was an application for “unforeseen benefits” and fell to 
be considered under the provisions of Regulation 18 which states: 

"(1) If— 

(a) the NHSCB receives a routine application and is required to 
determine whether it is satisfied that granting the application, or 
granting it in respect of some only of the services specified in it, would 
secure improvements, or better access, to pharmaceutical services, 
or pharmaceutical services of a specified type, in the area of the 
relevant HWB; and 

(b) the improvements or better access that would be secured were or 
was not included in the relevant pharmaceutical needs assessment in 
accordance with paragraph 4 of Schedule 1, 

in determining whether it is satisfied as mentioned in section 129(2A) of the 
2006 Act (regulations as to pharmaceutical services), the NHSCB must have 
regard to the matters set out in paragraph (2).  

(2) Those matters are— 

 
(a) whether it is satisfied that granting the application would cause 

significant detriment to— 

(i) proper planning in respect of the provision of pharmaceutical 
services in the area of the relevant HWB, or 

(ii) the arrangements the NHSCB has in place for the provision of 
pharmaceutical services in that area; 

(b) whether, notwithstanding that the improvements or better access 
were not included in the relevant pharmaceutical needs assessment, 
it is satisfied that, having regard in particular to the desirability of— 
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(i) there being a reasonable choice with regard to obtaining 
pharmaceutical services in the area of the relevant HWB 
(taking into account also the NHSCB’s duties under sections 
13I and 13P of the 2006 Act (duty as to patient choice and 
duty as respects variation in provision of health services)), 

(ii) people who share a protected characteristic having access to 
services that meet specific needs for pharmaceutical services 
that, in the area of the relevant HWB, are difficult for them to 
access (taking into account also the NHSCB’s duties under 
section 13G of the 2006 Act (duty as to reducing 
inequalities)), or 

(iii) there being innovative approaches taken with regard to the 
delivery of pharmaceutical services (taking into account also 
the NHSCB’s duties under section 13K of the 2006 Act (duty 
to promote innovation)), 

granting the application would confer significant benefits on persons 
in the area of the relevant HWB which were not foreseen when the 
relevant pharmaceutical needs assessment was published; 

(c) whether it is satisfied that it would be desirable to consider, at the 
same time as the applicant’s application, applications from other 
persons offering to secure the improvements or better access that the 
applicant is offering to secure; 

(d) whether it is satisfied that another application offering to secure the 
improvements or better access has been submitted to it, and it would 
be desirable to consider, at the same time as the applicant’s 
application, that other application; 

(e) whether it is satisfied that an appeal relating to another application 
offering to secure the improvements or better access is pending, and 
it would be desirable to await the outcome of that appeal before 
considering the applicant’s application; 

(f) whether the application needs to be deferred or refused by virtue of 
any provision of Part 5 to 7. 

(3) The NHSCB need only consider whether it is satisfied in accordance with 
paragraphs (2)(c) to (e) if it has reached at least a preliminary view (although 
this may change) that it is satisfied in accordance with paragraph (2)(b)." 

6.8 Pursuant to paragraph 9(1)(a) of Schedule 3 to the Regulations, the Committee may: 

6.8.1 confirm NHS England’s decision; 

6.8.2 quash NHS England’s decision and redetermine the application; 

6.8.3 quash NHS England’s decision and, if it considers that there should be a 
further notification to the parties to make representations, remit the matter to 
NHS England. 

6.9 The Committee considered the Pharmaceutical Needs Assessment ("the PNA") 
prepared by Gloucestershire County Council, conscious that the document provides 
an analysis of the situation as it was assessed at the date of publication. The 
Committee bears in mind that, under regulation 6(2), the body responsible for the 
PNA must make a revised assessment as soon as reasonably practicable (after 
identifying changes that have occurred that are relevant to the granting of 
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applications) unless to do so appears to be a disproportionate response to those 
changes. Where it appears disproportionate, the responsible body may, but is not 
obliged to, issue a Supplementary Statement under regulation 6(3). Such a statement 
then forms part of the PNA. The Committee noted that the PNA was dated 1

st
 

December 2014. 

6.10 The Committee noted that the Applicant seeks to provide unforeseen benefits to the 
patients of a new development at Wichelstowe, Swindon. 

6.11 In order to be satisfied in accordance with Regulation 18(1), regard is to be had to 
those matters set out at 18(2).  The Committee's consideration of the issues is set out 
below. 

Regulation 18(2)(a)(i) 

6.12 The Committee had regard to  

"(a) whether it is satisfied that granting the application would cause significant 
detriment to— 

(i) proper planning in respect of the provision of pharmaceutical services 
in its area …" 

6.13 The Committee noted that NHS England had not considered this aspect of the 
Regulations in its decision, and that parties had not commented with regard to proper 
planning in respect of the provision of pharmaceutical services in the area. On the 
basis of the information available, the Committee was not satisfied that, if the 
application were to be granted and the pharmacy to open, the ability of NHS England 
thereafter to plan for the provision of services would be affected in a significant way. 

6.14 The Committee was therefore not satisfied that significant detriment to the proper 
planning of pharmaceutical services would result from a grant of the application. 

Regulation 18(2)(a)(ii) 

6.15 The Committee had regard to  

"(a) whether it is satisfied that granting the application would cause significant 
detriment to— … 

(ii) the arrangements the NHSCB has in place for the provision of 
pharmaceutical services in that area" 

6.16 The Committee noted that NHS England had determined that granting the application 
would cause significant detriment to the arrangements it has in place for the provision 
of pharmaceutical services in the area. The Committee noted NHS England’s 
reasoning that as the development is not complete yet, the opening of another 
pharmacy could be of detriment to existing pharmacies. The Committee noted the 
agreement of Jephson’s Pharmacy with this point. The Committee was of the view 
that the comments were not supported by any information by which to conclude that 
significant detriment to the arrangements that are in place would be caused. The 
Committee was therefore not satisfied that significant detriment to the arrangements 
currently in place for the provision of pharmaceutical services would result from a 
grant of the application. 

6.17 In the absence of any significant detriment as described in Regulation 18(2)(a), the 
Committee was not obliged to refuse the application and went on to consider 
Regulation 18(2)(b). 

Regulation 18(2)(b) 
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6.18 The Committee had regard to  

"(b) whether, notwithstanding that the improvements or better access were not 
included in the relevant pharmaceutical needs assessment, it is satisfied that, 
having regard in particular to the desirability of— 

(i) there being a reasonable choice with regard to obtaining 
pharmaceutical services in the area of the relevant HWB (taking into 
account also the NHSCB’s duties under sections 13I and 13P of the 
2006 Act (duty as to patient choice and duty as respects variation in 
provision of health services)), 

(ii) people who share a protected characteristic having access to 
services that meet specific needs for pharmaceutical services that, in 
the area of the relevant HWB, are difficult for them to access (taking 
into account also the NHSCB’s duties under section 13G of the 2006 
Act (duty as to reducing inequalities)), or 

(iii) there being innovative approaches taken with regard to the delivery 
of pharmaceutical services (taking into account also the NHSCB’s 
duties under section 13K of the 2006 Act (duty to promote 
innovation)), 

granting the application would confer significant benefits on persons in the 
area of the relevant HWB which were not foreseen when the relevant 
pharmaceutical needs assessment was published" 

Regulation 18(2)(b)(i) to (iii) 

6.19 The Committee noted that the proposed site is a Waitrose store at the Wichelstowe 
development south of Swindon. The Committee noted comments that the Waitrose 
store has opened, and approximately 800 new homes have been built in the area.   

6.20 The Committee had regard to the location of existing pharmacies in Swindon as 
described on a map supplied by NHS England, and also noted the map submitted by 
the Applicant which they comment provides a more up to date view of the 
development. The Committee also noted that pharmacies are available in Wroughton 
to the south of the M4. The Committee noted the Applicant’s concerns regarding the 
distance to existing pharmacies for residents of the development. The applicant 
comments that the nearest pharmacies are either in Wroughton over 1.5 miles away, 
or Lloyds Pharmacy on Okus Road which they state is in a completely different area 
over 2 miles away by the most practical route. The Committee was mindful that the 
distance of itself, which would be less for some and more for others, does not 
necessarily indicate that there is a difficulty in obtaining a choice of pharmaceutical 
services, and proceeded to consider other factors. 

6.21 For those with access to private transport, the Committee saw no information to 
suggest that any difficulties exist in accessing existing pharmacies in Swindon or 
Wroughton, for example with regard to parking or traffic. The Committee noted the 
Applicant’s comments regarding the difficulties of using Mill Lane, however there is no 
suggestion that this is the only route that may be taken out of the development in 
order to access existing pharmacies.  

6.22 The Committee next considered access for those without private transport. Whilst 
there is no particular mention of difficulties for those wishing to walk to existing 
pharmacies, in view of the nature of the development, the distances involved, and 
having regard to the maps supplied, the Committee thought it reasonable to assume 
that few would choose to do so. The Committee therefore considered the availability 
of public transport. Whilst the Applicant had stated in their application that there was 
a bus service to Haydon Wick which was costly and time consuming, the Committee 
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also noted undisputed comments made on behalf of Jephson Pharmacy (at 4.3.16). 
They state that the Route 11 service runs every 15 minutes with a journey time of 
less than 10 minutes, and that there is also a new bus service at the Waitrose store 
with services every 20 minutes from Monday to Friday and every 30 minutes at 
weekends. The Committee had been provided with no information to suggest that the 
cost of using either service is prohibitive, that there are insufficient stops, or that the 
journey times are unreasonable. The Committee was of the view that no information 
had been provided to indicate that access to existing provision by bus was not 
reasonable. 

6.23 In view of its considerations above, the Committee was of the view that there was no 
information to suggest that there is not already a reasonable choice with regard to 
obtaining pharmaceutical services. The Committee therefore concluded that granting 
this application would not lead to significant benefits by way of choice. 

6.24 The Committee reminded itself that it was required to address itself to the “specific 
needs” that were “difficult to access” for those in the population “who share a 
protected characteristic” (as defined in the Equality Act 2010). The Committee noted 
the Applicant’s general comment that granting the application would be “of significant 
benefit for those with protected characteristics such as the elderly or those with 
limited exercise tolerance”, however they had not described how the services they 
intend to provide would address specific needs that are difficult to access for those 
groups. 

6.25 The Committee noted the Applicant’s comment that “It is not a requirement of the 
Regulations that an innovative service must be provided”, and in the absence of any 
further comment on the matter, concluded that the granting of this application would 
not lead to significant benefits by virtue of innovation. 

Regulation 18(2)(b) generally 

6.26 The Committee noted the opening hours offered by the Applicant, however it 
considered that no information had been provided to support a finding that 
pharmaceutical services are not currently provided at such times as they are needed. 
The Committee was not persuaded that the granting of this application would lead to 
a significant benefit in relation to opening hours. 

6.27 The Committee noted the range of services that the Applicant is proposing to provide, 
and their comment that “the absence of essential, advanced and enhanced services 
is a basic requirement which the Applicant believes needs to be available” but 
concluded that these were available from existing providers.  

6.28 The Committee also noted comments regarding the scope of the development at 
Wichelstowe, including the extract from the developers website at 4.3.9.1 above 
which indicates that the whole development is expected to be completed by around 
2025. The Committee noted the Applicant’s comment that new schools, community 
facilities, retail and commercial units and other facilities are already in place.  

6.29 The Committee accepted that there was an element of convenience to consider for 
residents of the development, however based on its conclusions above, it took the 
view that no information had been provided to show that patients wishing to access 
the services proposed are currently experiencing any difficulties. The Committee was 
of the view that in accordance with Regulation 18(2)(b) the granting of this application 
would not confer significant benefits on persons in the area of the HWB which were 
not foreseen when the PNA was published. 

Other considerations 

6.30 Having determined that Regulation 18(2)(b) had not been satisfied, the Committee 
did not need to have regard to Regulation 18(2)(c) to (e). 
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6.31 No deferral or refusal under Regulation 18(2)(f) was required in this case. 

6.32 The Committee considered whether there were any further factors to be taken into 
account and concluded that there were not. 

6.33 The Committee was not satisfied that the information provided demonstrates that 
there is difficulty in accessing current pharmaceutical services such that a pharmacy 
at the proposed site would provide better access to pharmaceutical services. 

6.34 In those circumstances, the Committee determined that the decision of NHS England 
must be quashed.  

6.35 The Committee went on to consider whether there should be a further notification to 
the parties detailed at paragraph 19 of Schedule 2 of the Regulations to allow them to 
make representations if they so wished (in which case it would be appropriate to remit 
the matter to NHS England) or whether it was preferable for the Committee to 
redetermine the application. 

6.36 The Committee noted that representations on Regulation 18 had been sought from 
parties by NHS England and representations had already been made by parties to 
NHS England in response. These had been circulated and seen by all parties as part 
of the processing of the application by NHS England. The Committee further noted 
that when the appeal was circulated representations had been sought from parties on 
Regulation 18. 

6.37 The Committee concluded that further notification under paragraph 19 of Schedule 2 
would not be helpful in this case. 

7 DECISION 

7.1 The Committee quashes the decision of NHS England and redetermines the 
application. 

7.2 The Committee has considered whether the granting of the application would cause 
significant detriment to proper planning in respect of the provision of pharmaceutical 
services in the area covered by the HWB, or the arrangements in place for the 
provision of pharmaceutical services in that area and is not satisfied that it would; 

7.3 The Committee determined that the application should be refused on the following 
basis: 

7.3.1 The Committee has also considered whether the granting of the application 
would confer significant benefits and has had regard to the fact that – 

7.3.1.1 there is already a reasonable choice with regard to obtaining 
pharmaceutical services, 

7.3.1.2 there is no evidence of people sharing a protected characteristic 
having difficulty in accessing pharmaceutical services, and 

7.3.1.3 there is no evidence that innovative approaches would be taken with 
regard to the delivery of pharmaceutical services; 

7.3.2 Having taken these matters into account, the Committee is not satisfied that 
granting the application would confer significant benefits as outlined above 
and would secure improvements or better access to pharmaceutical services. 

 



 14 

Abby Davies 
FHSAU Case Manager 
 
A copy of this decision is being sent to: 
 
Lloyds Pharmacy Ltd 
Bath, Gloucestershire, Swindon and Wiltshire LAT, NHS CB 
Swindon Pharmacies Ltd 
Charles Russell Speechlys, on behalf of Jephson Pharmacy Ltd 



   

 
 
18 December 2014 
 
REF: SHA/17752 
 
APPEAL AGAINST BATH, GLOUCESTERSHIRE, 
SWINDON AND WILTSHIRE AREA TEAM, NHS 
COMMISSIONING BOARD ("NHS ENGLAND") 
DECISION TO REFUSE AN APPLICATION BY IMAAN 
LTD FOR INCLUSION IN THE PHARMACEUTICAL LIST 
OFFERING UNFORESEEN BENEFITS UNDER 
REGULATION 18 IN THE IMMEDIATE VICINITY OF RED 
HOUSE VILLAGE CENTRE, SWINDON, SN25  
 
 

1 The Application 

By application dated 30 May 2013, Imaan Ltd (“the Applicant”) applied to Bath, 
Gloucestershire, Swindon and Wiltshire Area Team, NHS CB (“NHS England”) for inclusion in 
the pharmaceutical list offering unforeseen benefits under Regulation 18 in the immediate 
vicinity of Red House Village Centre, Swindon, SN25 2LU.  In support of the application it was 
stated: 

1.1 The applicant states that the proposed premises are not in close proximity to other 
listed chemist premises. 

1.2 The PCT’s PNA was published in February 2011.  Since publication, the NHS 
Litigation Authority identified an inadequacy in pharmaceutical service provision in 
Red House Village, Swindon, SN25 when it determined and granted, in July 2012, a 
previous application which was made by SJZ Ltd. 

1.3 In granting that application, the NHS Litigation Authority concluded that existing 
pharmacies did not secure adequacy for the following reasons: 

1.4 The area to the North of Thamesdown drive as outlined before is a major area of new 
build development. The developments comprises of over 5000 residential houses 
with a population of approximately 13,000. 

1.4.1 Northern boundary: Tadpole lane leading to Lady lane 

1.4.2 Eastern boundary: A419 

1.4.3 Southern boundary: Thamesdown drive 

1.4.4 Western boundary: River 

1.5 The population is considered to be of average health and mobility. There would be 
visitors to the neighbourhood. In particular residents who would visit the shopping 
precinct 

1.6 The neighbourhood has a number of good retail facilities, mainly based at the 
precinct of the proposed location, suggesting that many residents did not need to 
leave the neighbourhood on a regular basis.  A pharmacy based on this precinct 
would complement the other services there and would be a valuable resource for 
local residents and all others in the neighbourhood from time to time securing an 
adequate provision of pharmaceutical services for their benefit. 

1 Trevelyan Square 
Boar Lane 

Leeds 
LS1 6AE 

 
Tel: 0113 86 65500  
Fax: 0207 821 0029 
Email: fhsau@nhsla.com 
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1.7 There is no pharmacy in the defined neighbourhood and therefore no choice of 
pharmacy, let alone reasonable choice. The nearest pharmacy being over 1km away 
for the majority of the residence. 

1.8 Most people would have to travel for over a 1 km to get to the nearest pharmacy over 
a busy dual carriageway. 

1.9 Many patients need to attend the pharmacy for services such as Medicines Use 
Review, Over the Counter medications (OTC), diagnostic testing, repeat prescription, 
smoking cessation and other essential, advanced or enhanced services. Children are 
susceptible to a variety of illnesses, most of which can be dealt with pharmacy 
medicines. A pharmacy would provide parents with OTC's to deal with such ailments, 
either by sale or through the minor ailment scheme. 

1.10 Any delivery service provided by other pharmacies is no substitute for the full range of 
pharmaceutical services provided by a local pharmacy face to face. 

1.11 The applicant believes that easy and convenient access to pharmaceutical services is 
vital in order to support self care. People should be able to get medicines or 
pharmaceutical advice easily and conveniently. 

1.12 According to the regulation, convenience is not an irrelevant factor, and without a 
doubt, a pharmacy in this neighbourhood would be quite convenient to the majority of 
the residence. 

1.13 An inadequacy within this neighbourhood has been determined before by the FHSAU 
however Day Lewis Pharmacy stopped trading in September 2011. The applicant 
feels this has left a gap in pharmaceutical provision which they can fulfil.  

1.14 The benefit of granting this application was clearly not foreseen when the PCT 
produced its PNA, but has since been identified by the NHS Litigation Authority when 
it granted the previous application. 

1.15 That grant will shortly lapse. However, the inadequacy in service provision previously 
identified by the NHS Litigation Authority is still present.  

1.16 For the reasons found previously and set out above, the application would secure 
improvements in, and better access to, pharmaceutical services for the population of 
the neighbourhood. 

1.17 Granting the application would secure unforeseen benefits because it would address 
the inadequacies previously identified by the NHS Litigation Authority but which were 
not foreseen when the PCT produced its PNA. 

2 The Decision 

NHS England considered and decided to refuse the application. The decision letter dated 1 
September 2014 states: 

2.1 NHS England has considered the above application and is writing to confirm that it 
has been refused.  

2.2 The consideration undertaken by the NHS England Dispensing Panel (The Panel) is 
outlined below 

2.3 The Panel had before them; 

2.3.1 The application 

2.3.2 Map of the relevant area 
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2.3.3 Responses from the interested parties  

2.3.4 Response from the applicant regarding the interested parties comments 

2.3.5 Orientation notes for Unforeseen Benefits applications 

2.3.6 Section of the Joint Strategic Needs Assessment relating to Swindon 

2.3.7 Swindon ward map 

2.3.8 Pharmacies opening hours for the surrounding area 

2.3.9 GP list sizes 

2.3.10 Pharmacy dispensing items within the area 

2.3.11 MUR & NMS figures 

2.3.12 Pharmacy Enhanced Services provided within the area– North 

2.3.13 Pharmacy Enhanced Services provided within the area – South 

2.3.14 North Swindon website page regarding developments 

2.3.15 South Swindon website page regarding developments 

2.3.16 Copy of the NHSLA appeal decision letter (from a previous application in Red 
House Village) 

2.4 Based on this information, the Panel considered it was not necessary to hold an oral 
hearing. 

2.5 The Panel considered the application under Regulation 18 of the NHS 
(Pharmaceutical and Local Pharmaceutical Services) Regulations 2013. 

2.6 The application was circulated to interested parties in accordance with the 
Regulations.  The Committee reviewed the responses received: 

2.7 Lloyds Pharmacy asked whether the applicant had sufficiently demonstrated the 
benefits proposed regarding the protected characteristic of the population as well as 
an innovative approach to Pharmaceutical Services. 

2.8 Swindon Pharmacy highlighted that there were already two Pharmacies in the vicinity 
of the proposed location. Swindon Pharmacy recognised that there are now more 
houses in the area, but believes that the existing Pharmacies can adequately provide 
Pharmaceutical Services to the increased population. 

2.9 Swindon and Wiltshire LPC stated there has been significant development towards 
the North West of the Ring Road. On the other side of the Ring Road (in the Orbital 
Shopping Park) there are two Pharmacies offering long hours (Boots Pharmacy and 
Asda Pharmacy). Their response outlines a previous application for a pharmacy in 
this area made by Day Lewis Pharmacy, which was refused by the PCT. This 
decision was overturned by the Appeals Unit. Day Lewis Pharmacy in Red House 
opened in November 2009 and closed in May 2010 (before the drafting of the most 
recent PNA) upon learning that a GP surgery would not be opening in the area. As 
the PNA was written after the Day Lewis Pharmacy closed, the LPC believe that this 
application does not offer an ‘Unforeseen’ Benefit.  
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2.10 The Panel reviewed the site visit. They noted that the Orbital Shopping Park is in 
Thamesdown Drive and not in the housing development. From the housing 
development to the shopping park there are adequate pedestrian crossings across 
Thamesdown Drive.  The proposed location appears fairly affluent with high car 
ownership. 

2.11 The Panel reviewed the dispensing volumes for the Boots and Asda Pharmacies in 
the Orbital Shopping Park as well as for the Morrison’s Pharmacy on Thamesdown 
Drive and noted they were quite low. 

2.12 It was noted that there will be further housing development off Tadpole Lane, but this 
development is at least a year away from completion due to a dispute between 
Wiltshire and Swindon Councils. 

2.13 The Panel proceeded to check the application against Regulation 18 of the NHS 
(Pharmaceutical and Local Pharmaceutical Services) Regulations 2013. 

2.14 In accordance with Regulation 18(1) (b), the Panel noted that the Unforeseen Benefit 
offered by the applicant was not in the PNA. 

2.15 Under Regulation 18(2)(a) the Panel agreed that granting this application would not 
cause significant detriment to proper planning.  

2.16 The Panel was concerned, however, that if they were to grant this application and it 
was to cause one of the 100-hour Pharmacies to close, the 40 hours (49 with 
supplementary hours added) offered by this application would not be sufficient to 
replace the closed 100 hour Pharmacy. This would therefore cause significant 
detriment to the arrangements NHS England has in place for the provision of 
Pharmaceutical Services in the area. 

2.17 The Panel proceeded to Regulation 18(2)(b), and noted that there are five 
Pharmacies within one mile of the proposed location. This allows reasonable choice 
with regard to obtaining Pharmaceutical Services in the area.  They also considered 
the matter of whether the population in the area shares a protected characteristic. It 
was felt that the application and consultation responses had not presented any 
substantial evidence of a protected characteristic that needs to be taken into 
consideration. 

2.18 The Panel was of the view that the services offered by this application were no 
different to those that may be provided under the NHS Terms of Service and 
therefore did not constitute an innovative approach to delivering Pharmaceutical 
Services. 

Determination 

2.19 The Panel agreed to refuse this application on the grounds that it did not pass the 
tests of Regulation 18(2)(a) and Regulation 18(2)(b) of the NHS (Pharmaceutical and 
Local Pharmaceutical Services) Regulations 2013 

3 The Appeal 

In a letter to the Family Health Services Appeal Unit of the NHS Litigation Authority (“the 
Appeal Unit”), dated 29 September 2014, the applicant appealed against NHS England's 
decision. The grounds of appeal are: 

3.1 By way of background, Day Lewis applied to Swindon PCT for inclusion in its 
pharmaceutical list in pursuant to regulation 12 of the National Health Service 
(Pharmaceutical Services) Regulations 2005. That application was refused by the 
PCT. Day Lewis appealed the decision. In determining this appeal, the NHS Litigation 
Authority instructed a panel to conduct a site visit and hear oral evidence from the 
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applicant and interested parties. Having considered all information available to it, the 
NHS Litigation Authority granted the application and Day Lewis opened in November 
2009. Day Lewis Pharmacy Group closed its branch at the Redhouse village Centre, 
just six months after opening due to the core business not picking up sufficiently. 

3.2 SJZ Ltd applied to Swindon PCT for inclusion in its pharmaceutical list in December 
2011 pursuant to regulation 12 of the National Health Service (Pharmaceutical 
Services) Regulations 2005. This application was also refused by the PCT. SJZ Ltd 
appealed the decision. Having considered all information available to it, the NHS 
Litigation Authority granted the application (with reference SHA/16822) by a decision 
dated 30th July 2012. 

3.3 Unfortunately, SJZ Ltd was unable to secure premises pursuant to the previous grant. 
The applicant has therefore submitted a further application pursuant to regulation 18 
of the National Health Service (Pharmaceutical Services) Regulations 2012, being an 
application which, if granted, would secure improvements, or better access, to 
pharmaceutical services in an area which were not included in the pharmaceutical 
needs assessment. 

3.4 The grounds of appeal are that NHS England failed to give any, or any sufficient, 
reasons for its decision to refuse the application and failed to apply the correct legal 
test. Had they had regard to all relevant information, it would have granted the 
application for the following reasons. 

3.5 The proposed pharmacy would both secure better access to pharmaceutical services 
in the area and would secure improvements in the provision of pharmaceutical 
services in the area. 

3.6 The area to the north of Thamesdown Drive, Swindon, is a major area of new build 
development. The developments comprises of over 5000 residential houses with a 
population of approximately 13,000. Priory Vale is a new community in North 
Swindon made up of the villages Redhouse, Oakhurst, Haydon End and Taw Hill, 
completing the latest instalment in Swindon's 'Northern Expansion' which began with 
Abbey Meads and continued at St Andrew's Ridge. Priory Vale now comprises just 
over 6,000 new homes with an estimated population of 18,000 spread over 640 
acres. The homes themselves take up 390 acres, interspersed with 82 acres of open 
space. This application is for premises within the Redhouse village centre There are 
currently no pharmacies in Redhouse village. By reason of the size and nature of the 
population resident in Redhouse village, at any one point in time there will be a 
number of patients who are present Redhouse village and require access to 
pharmaceutical services.  

3.7 This submission is further supported by the fact that there are already a range of 
shops and other services located in Redhouse village. For example, in close 
proximity to the proposed site is Islambard Community School, which has 1133 11-16 
year old pupils. Orchid Vale Primary School and Red Oaks Primary School are also 
located nearby and have approximately 343 and 547 3-11 year old pupils respectively 

3.8 In addition, the proposed location is within the central shopping parade which also 
contains a Tesco Express, Dental Practice, Estate agents, Cafe, Hairdressers and 
Takeaway. Those shops and services will meet the essential daily needs of most 
residents, such that those in Redhouse village will not need to leave the development 
every day for their basic needs. This it is self-evident.  

3.9 Since there are no pharmacies in Redhouse village, it is also self-evident that those 
patients who are present in Redhouse village and require access to pharmaceutical 
services will not be in the vicinity of an existing pharmacy when they require access 
to pharmaceutical services. The current arrangements therefore require patients to 
leave Redhouse village in order to access pharmaceutical services. This necessity to 
leave the development in order to access pharmaceutical services creates barriers to 
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access. Having regard in particular to those who are present in Redhouse village and 
require access to pharmaceutical services, access to existing pharmacies is difficult, 
particularly for those who share a protected characteristic. There is no obligation 
upon an applicant to provide evidence as such of those difficulties, since the facts 
speak for themselves. 

3.10 It is a significant distance from Redhouse village to existing pharmacies in 
neighbouring areas. It is at least 1.3km from the proposed site to the nearest 
pharmacies. 

3.11 This distance of itself presents a barrier to access, particularly for those with a 
protected characteristic. For example, those who suffer from poor health, those who 
have their day-to-day activities limited by reason of their health, those travelling with 
small children or those who are older and more vulnerable would find such distances 
difficult to travel. 

3.12 When considered together, the issues of distance and the barrier Thamesdown drive 
creates it makes access to existing services from Redhouse village difficult by foot to 
the extent that there is essentially no access to pharmaceutical service provision for 
the development by foot. 

3.13 Granting the application would also secure improvements in the provision of 
pharmaceutical services. 

3.14 Granting the application would allow for innovation in service delivery in its widest 
sense. It has already been identified that the Redhouse village has a resident 
population which has specific health needs. A pharmacy in Redhouse village could 
make a real and significant difference to the local community by addressing many of 
those health needs. For example, the provision of healthy lifestyle advice (an 
essential service) could help to tackle problems of obesity and heart disease. The 
provision of smoking cessation services could help to tackle the high incidence of 
smoking related illnesses. The provision of EHC and sexual health services could 
help to tackle high levels of teenage pregnancy and is of particular relevance given 
the close proximity of schools to the proposed site.  

3.15 The proposed pharmacy would secure improvements in the provision of 
pharmaceutical services since it would confer significant benefits in terms of service 
delivery. It would allow a wide range of pharmaceutical services to be provided in 
Redhouse village. The applicant will undertake to provide all essential and advanced 
services and all commissioned enhanced and public health services. Whilst some of 
those services may be provided by pharmacies elsewhere, existing services do not 
meet the needs of local residents. Many of these services are provided – and 
accessed – in an opportunistic way. If patients have to overcome access difficulties to 
reach existing pharmacies, it is less likely that those pharmacies will be able to reach 
those patients as easily or effectively compared to a pharmacy located within the 
heart of the community. 

3.16 Finally, granting the application would give patients a choice in relation to the 
provision of pharmaceutical services. Existing service provision is difficult to access 
for the reasons given. There are significant barriers to accessing the nearest 
pharmacies, and other pharmacies are at least a 2.6km round trip from Redhouse 
village. Those in Redhouse village therefore essentially do not have a reasonable 
choice in relation to service provision: they do not have a choice to access 
pharmaceutical services provision in their own community. Granting the application 
would give patients a choice. Patients would be able to access a pharmacy from 
within Redhouse village. This would confer significant benefits, particularly having 
regard to the size and nature of the reliant population. 

3.17 In conclusion, for the reasons given above and those given previously the applicant 
invites the Authority to grant the application. 
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4 Summary of Representations 

This is a summary of representations received on the appeal. A summary of those 
representations made to the NHS England are only included insofar as they are relevant and 
add to those received on the appeal. 

4.1 NHS ENGLAND  

4.1.1 The NHS England BGSW Area Team held a Dispensing Panel on to" July 
2014. Having previously reviewed the application and consultation 
responses, it was decided that oral submissions would not be necessary. 

4.1.2 The Dispensing Panel was mindful of the requirement to determine the effect 
of the application and have regard to certain matters set out in Regulation 18. 
Following consideration of all matters, the Panel agreed to refuse this 
application on the grounds that it did not pass the tests of Regulation 18 
(2)(a) and Regulation 18 (2)(b) of the NHS (Pharmaceutical and Local 
Pharmaceutical Services) Regulations 2013. 

4.1.3 The Panel was concerned that if the additional pharmacy was to cause one 
of the existing 100 hour pharmacies to close, the hours offered by the new 
pharmacy would not be sufficient to replace the closed 100 hour pharmacy. 
This would therefore cause significant detriment to the arrangements NHS 
England has in place for the provision of Pharmaceutical Services in the 
area.  

4.1.4 The Panel noted that there are five other pharmacies in the area and this 
allows reasonable choice with regards to obtaining Pharmaceutical Services 
in the area. 

4.1.5 Therefore the application was declined 

4.2 LLOYDS PHARMACY LTD 

4.2.1 Lloyds note that the appellant relies almost entirely on the fact that a previous 
application was granted to this location under the 2005 Regulations. 

4.2.2 Apart from reference to this there is no evidence provided that the application 
will secure improvements or better access to pharmaceutical services . 

4.2.3 The appellant suggests that 'granting the application would allow for 
innovation in service delivery'. The application itself does not identify any 
areas for innovative services to be provided. Neither does the application 
identify any groups who share a protected characteristic. The Appellant 
states granting the application would give patients a choice in relation to the 
provision of pharmaceutical services but choice is already provided within the 
area of the Health and Wellbeing Board. 

4.2.4 For the above reasons Lloyds do not believe evidence has been provided in 
order to satisfy Regulation 18. 

4.3 SWINDON PHARMACIES LTD 

4.3.1 It is difficult to see what the 'unforeseen benefits' of the proposed pharmacy 
would be.  

4.3.2 As there was a pharmacy here previously, which closed because insufficient 
people used it, it is already known that there are no benefits to having a 
pharmacy at this location. As this is known, Swindon Pharmacies are at a 
loss to identify any benefits which have previously been overlooked. 
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4.3.3 There is a Pharmaceutical Needs Assessment for Swindon, and it is for the 
applicant to prove what benefit would accrue from the proposed pharmacy 
that is not already identified within the PNA. In this case Swindon Pharmacies 
find it very unlikely this could be proved 

5 Observations 

No observations were received by the FHSAU in response to the representations received on 
appeal. 

6 Consideration 

6.1 The Pharmacy Appeals Committee (“the Committee”) appointed by the Family Health 
Services Appeal Unit of the NHS Litigation Authority, had before it the papers 
considered by NHS England, together with a plan of the area showing existing 
pharmacies and doctors’ surgeries and the site of the proposed pharmacy. 

6.2 It also had before it the responses to the NHS LA’s own statutory consultations. 

6.3 On the basis of this information, the Committee considered it was not necessary to 
hold an Oral Hearing. 

6.4 The Committee noted that the applicant had sought to rely on a previous application, 
which had been granted, however the Committee was mindful that that application 
had been made under the previous Regulations.  The Committee had regard to the 
National Health Service (Pharmaceutical and Local Pharmaceutical Services) 
Regulations 2013 (“the Regulations”) as amended with effect from 1 April 2014 and 
proceeded to consider the instant application in accordance with these Regulations. 

6.5 The Committee first considered Regulation 31 of the regulations which states: 

(1) A routine or excepted application must be refused where paragraph (2) applies 

(2) This paragraph applies where -  

(a) a person on the pharmaceutical list (which may or may not be the 
applicant) is providing or has undertaken to provide pharmaceutical services 
("the existing services") from -  

(i) the premises to which the application relates, or 

(ii) adjacent premises; and 

(b) the NHSCB is satisfied that it is reasonable to treat the services that the 
applicant proposes to provide as part of the same service as the existing 
services (and so the premises to which the application relates and the 
existing listed chemist premises should be treated as the same site). 

6.6 The Committee noted the comments from the applicant in respect of Regulation 31 at 
1.1 above and that these had not been disputed by parties in subsequent 
representations.  The Committee concluded that the premises to which this 
application relates, or the adjacent premises, are not already occupied by a person 
on a pharmaceutical list who is providing or has undertaken to provide 
pharmaceutical services. 

6.7 The Committee was of the view that the application of Regulation 31 did not require it 
to refuse the application. 

6.8 The Committee noted that this was an application for “unforeseen benefits” and fell to 
be considered under the provisions of Regulation 18 which states: 
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"(1) If— 

(a) the NHSCB receives a routine application and is required to 
determine whether it is satisfied that granting the application, or 
granting it in respect of some only of the services specified in it, would 
secure improvements, or better access, to pharmaceutical services, 
or pharmaceutical services of a specified type, in the area of the 
relevant HWB; and 

(b) the improvements or better access that would be secured were or 
was not included in the relevant pharmaceutical needs assessment in 
accordance with paragraph 4 of Schedule 1, 

in determining whether it is satisfied as mentioned in section 129(2A) of the 
2006 Act (regulations as to pharmaceutical services), the NHSCB must have 
regard to the matters set out in paragraph (2).  

(2) Those matters are— 

 
(a) whether it is satisfied that granting the application would cause 

significant detriment to— 

(i) proper planning in respect of the provision of pharmaceutical 
services in the area of the relevant HWB, or 

(ii) the arrangements the NHSCB has in place for the provision of 
pharmaceutical services in that area; 

(b) whether, notwithstanding that the improvements or better access 
were not included in the relevant pharmaceutical needs assessment, 
it is satisfied that, having regard in particular to the desirability of— 

(i) there being a reasonable choice with regard to obtaining 
pharmaceutical services in the area of the relevant HWB 
(taking into account also the NHSCB’s duties under sections 
13I and 13P of the 2006 Act (duty as to patient choice and 
duty as respects variation in provision of health services)), 

(ii) people who share a protected characteristic having access to 
services that meet specific needs for pharmaceutical services 
that, in the area of the relevant HWB, are difficult for them to 
access (taking into account also the NHSCB’s duties under 
section 13G of the 2006 Act (duty as to reducing 
inequalities)), or 

(iii) there being innovative approaches taken with regard to the 
delivery of pharmaceutical services (taking into account also 
the NHSCB’s duties under section 13K of the 2006 Act (duty 
to promote innovation)), 

granting the application would confer significant benefits on persons 
in the area of the relevant HWB which were not foreseen when the 
relevant pharmaceutical needs assessment was published; 

(c) whether it is satisfied that it would be desirable to consider, at the 
same time as the applicant’s application, applications from other 
persons offering to secure the improvements or better access that the 
applicant is offering to secure; 
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(d) whether it is satisfied that another application offering to secure the 
improvements or better access has been submitted to it, and it would 
be desirable to consider, at the same time as the applicant’s 
application, that other application; 

(e) whether it is satisfied that an appeal relating to another application 
offering to secure the improvements or better access is pending, and 
it would be desirable to await the outcome of that appeal before 
considering the applicant’s application; 

(f) whether the application needs to be deferred or refused by virtue of 
any provision of Part 5 to 7. 

(3) The NHSCB need only consider whether it is satisfied in accordance with 
paragraphs (2)(c) to (e) if it has reached at least a preliminary view (although 
this may change) that it is satisfied in accordance with paragraph (2)(b)." 

6.9 Pursuant to paragraph 9(1)(a) of Schedule 3 to the Regulations, the Committee may: 

6.9.1 confirm NHS England’s decision; 

6.9.2 quash NHS England’s decision and redetermine the application; 

6.9.3 quash NHS England’s decision and, if it considers that there should be a 
further notification to the parties to make representations, remit the matter to 
NHS England. 

6.10 The Committee considered the Pharmaceutical Needs Assessment ("the PNA") 
prepared by NHS Swindon, conscious that the document provides an analysis of the 
situation as it was assessed at the date of publication.  The Committee bears in mind 
that, under regulation 6(2), the body responsible for the PNA must make a revised 
assessment as soon as reasonably practicable (after identifying changes that have 
occurred that are relevant to the granting of applications) unless to do so appears to 
be a disproportionate response to those changes.  Where it appears disproportionate, 
the responsible body may, but is not obliged to, issue a Supplementary Statement 
under regulation 6(3).  Such a statement then forms part of the PNA. The Committee 
noted that the PNA was dated 1 February 2011 and that no supplementary 
statements had been issued. 

6.11 The Committee noted that the whole area, made up of Swindon Town, Highworth, 
Wroughton and surrounding villages including Shrivenham, was referred to in the 
PNA as Swindon.  The Committee noted that health needs in individual boroughs had 
not been identified in great detail and that the PNA had looked at the area of Swindon 
as a whole.  The Committee further noted the conclusion of the PNA which stated 
that taking into account local demography and the provision of pharmaceutical 
services in Swindon, it is evident that there is adequate provision of such facilities.  
The Committee noted that the PNA went on to state that services are accessible in a 
range of locations and in a variety of set ups. 

6.12 The Committee noted that the Applicant seeks to provide unforeseen benefits to the 
population of Redhouse Village. 

6.13 In order to be satisfied in accordance with Regulation 18(1), regard is to be had to 
those matters set out at 18(2).  The Committee's consideration of the issues is set out 
below. 

Regulation 18(2)(a)(i) 

6.14 The Committee had regard to  
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"(a) whether it is satisfied that granting the application would cause significant 
detriment to— 

(i) proper planning in respect of the provision of pharmaceutical services 
in its area …" 

6.15 The Committee noted the decision of NHS England at 2.15 above which had not 
been disputed either on appeal or in subsequent representations.  On the basis of the 
information available, the Committee was not satisfied that, if the application were to 
be granted and the pharmacy to open, the ability of the NHS England thereafter to 
plan for the provision of services would be affected in a significant way. 

6.16 The Committee was therefore not satisfied that significant detriment to the proper 
planning of pharmaceutical services would result from a grant of the application. 

Regulation 18(2)(a)(ii) 

6.17 The Committee had regard to  

"(a) whether it is satisfied that granting the application would cause significant 
detriment to— … 

(ii) the arrangements the NHSCB has in place for the provision of 
pharmaceutical services in that area" 

6.18 The Committee noted that NHS England had considered this at 2.16 above and had 
reiterated their view at 4.1.3 in their representations.  The Committee noted that no 
comments from any party had been received in respect of Regulation 18(2)(a)(ii).  
While the Committee noted the comments from NHS England that the granting of this 
application could lead to a closure of a 100 hour pharmacy, the Committee noted that 
there was nothing provided to demonstrate that this would be the case or that this 
would lead to significant detriment in place for the provision of pharmaceutical 
services.  The Committee was therefore not satisfied that significant detriment to the 
arrangements currently in place for the provision of pharmaceutical services would 
result from a grant of the application. 

6.19 In the absence of any significant detriment as described in Regulation 18(2)(a), the 
Committee was not obliged to refuse the application and went on to consider 
Regulation 18(2)(b). 

Regulation 18(2)(b) 

6.20 The Committee had regard to  

"(b) whether, notwithstanding that the improvements or better access were not 
included in the relevant pharmaceutical needs assessment, it is satisfied that, 
having regard in particular to the desirability of— 

(i) there being a reasonable choice with regard to obtaining 
pharmaceutical services in the area of the relevant HWB (taking into 
account also the NHSCB’s duties under sections 13I and 13P of the 
2006 Act (duty as to patient choice and duty as respects variation in 
provision of health services)), 

(ii) people who share a protected characteristic having access to 
services that meet specific needs for pharmaceutical services that, in 
the area of the relevant HWB, are difficult for them to access (taking 
into account also the NHSCB’s duties under section 13G of the 2006 
Act (duty as to reducing inequalities)), or 
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(iii) there being innovative approaches taken with regard to the delivery 
of pharmaceutical services (taking into account also the NHSCB’s 
duties under section 13K of the 2006 Act (duty to promote 
innovation)), 

granting the application would confer significant benefits on persons in the 
area of the relevant HWB which were not foreseen when the relevant 
pharmaceutical needs assessment was published" 

Regulation 18(2)(b)(i) to (iii) 

6.21 The Committee noted the comments from the applicant that as there is currently no 
pharmaceutical provision within Redhouse Village there is no choice of 
pharmaceutical services.  The applicant went on to state that the nearest pharmacies 
to the proposed site, are over 1km and that Thamesdown Drive has to be crossed to 
access these services.   The Committee noted the map provided by NHS England 
and the comments from parties that there are 5 pharmacies located within 1 mile of 
the proposed site which are operated by a variety of providers, with 2 of these having 
extended opening hours. 

6.22 The Committee noted the comments from the applicant that the granting of this 
application would increase choice..  The Committee accepted that there was no 
choice within Redhouse Village, however the Committee was mindful that this is not 
the test, the test is whether there is a reasonable choice in obtaining pharmaceutical 
services in the area of the relevant HWB.   

6.23 The Committee noted the comments from the applicant that Thamesdown Drive 
creates a barrier for those wishing to access pharmaceutical services by foot, 
however the Committee noted the further comments from NHS England that there are 
adequate crossing points over Thamesdown Drive into the Orbital Shopping Park, 
which has not been disputed by the applicant either on appeal or in subsequent 
representations.  The Committee accepted that due to the distances involved for 
those with mobility issues associated with age or disability it was unlikely that they 
would access existing services on foot.  However, lack of access by foot does not of 
itself demonstrate that there is not a reasonable choice in obtaining pharmaceutical 
services.    The Committee noted that there was nothing provided to demonstrate that 
those who do have access to private transport are currently experiencing difficulties in 
obtaining pharmaceutical services.  The Committee further noted the undisputed 
statement from NHS England that the area appeared to be fairly affluent with high car 
ownership. The Committee also noted that no party had suggested that bus services 
did not provide a reasonable alternative to walking or use of private transport.   

6.24 The Committee noted that there were some amenities within Redhouse Village, 
however the Committee was of the view that the population would be likely to access 
services and amenities outside of Redhouse Village on a regular basis as part of their 
daily lives.  The Committee was of the view that no information had been provided to 
indicate that patients were having difficulty accessing existing pharmaceutical 
services.  The Committee was of the view that given the number of pharmacies as 
indicated on the map by NHS England, and that access to these was in the 
Committee’s view reasonable there is already reasonable choice with regard to 
obtaining pharmaceutical services in the area of the relevant HWB. 

6.25 The Committee was of the view that given the nature of the area and the information 
from parties access to the existing pharmacies was, in the Committee’s view, 
reasonable and there is already reasonable choice with regard to obtaining 
pharmaceutical services in the area of the relevant HWB. 

6.26 In considering Regulation 18(2)(b)(ii) the Committee reminded itself that it was 
required to address itself to the “specific needs” that were “difficult to access” for 
those in the population “who share a protected characteristic” (as defined in the 
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Equality Act 2010). The Committee noted the generic statement from the applicant 
that there will be a proportion of the population of Redhouse Village who share a 
protected characteristic, however the Committee noted that this statement had not 
been expanded upon and that there was nothing provided to demonstrate how these 
patients were having difficulties in accessing current pharmaceutical services.  In the 
absence of any supporting information, the Committee was of the view that there was 
nothing provided to demonstrate that those persons sharing a protected characteristic 
have difficulty in accessing current pharmaceutical services, or that services specific 
to their needs are not currently being provided by the existing pharmacies and that 
they would therefore derive significant benefits from the grant of an application. 

6.27 In considering Regulation 18(2)(b)(iii) the Committee reminded itself that it was 
required to address whether the applicant was offering to take “innovative 
approaches ... with regard to the delivery of pharmaceutical services”.  The 
Committee noted the range of services that the applicant was proposing to offer 
which included lifestyle advice, advice on obesity, smoking cessation, EHC and 
sexual health services, however the Committee was of the view that the applicant 
was not proposing to offer new or innovative approaches with regard to the delivery of 
pharmaceutical services and therefore concluded that the granting of this application 
would not lead to significant benefits by virtue of innovation. 

Regulation 18(2)(b) generally 

6.28 The Committee noted that the applicant was proposing to open for 49 hours a week, 
with the 40 core hours being provided Monday to Friday 9am to 5pm with the hours 
on a Saturday morning being supplementary hours.  The Committee noted that the 
applicant was not proposing to offer any hours on a Sunday.  The applicant had 
confirmed that they would provide all services throughout the proposed opening 
hours.  The Committee noted that there was nothing provided to show that there was 
currently a gap in the provision of services at such times and further noted the 
comment from parties with regard to the extended opening hours offered by the 
existing pharmacies in the Orbital Shopping Park.  The Committee was of the view 
that there is no information to support a finding that pharmaceutical services are not 
currently provided at such times as needed and therefore the granting of this 
application would not lead to a significant benefit in relation to opening hours. 

6.29 The Committee noted the applicant’s reference to new housing developments in the 
area and the steady increase of the population which it was suggested would lead to 
an increase in demand for pharmaceutical services. The Committee was not 
persuaded by the applicant’s information however, that existing pharmacies would not 
be able to cope with any increased demand for services. 

6.30 The Committee was of the view that in accordance with Regulation 18(2)(b) the 
granting of this application would not confer significant benefits on persons in the 
area of the HWB which were not foreseen when the PNA was published. 

Other considerations 

6.31 Having determined that Regulation 18(2)(b) had not been satisfied, the Committee 
did not need to have regard to Regulation 18(2)(c) to (e). 

6.32 No deferral or refusal under Regulation 18(2)(f) was required in this case. 

6.33 The Committee considered whether there were any further factors to be taken into 
account and concluded that there were not 

6.34 The Committee was not satisfied that the information provided demonstrates that 
there is difficulty in accessing current pharmaceutical services such that a pharmacy 
at the proposed site would provide better access to pharmaceutical services. 
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6.35 In those circumstances, the Committee determined that the decision of NHS England 
must be quashed.  

6.36 The Committee went on to consider whether there should be a further notification to 
the parties detailed at paragraph 19 of Schedule 2 of the Regulations to allow them to 
make representations if they so wished (in which case it would be appropriate to remit 
the matter to NHS England) or whether it was preferable for the Committee to 
redetermine the application. 

6.37 The Committee noted that representations on Regulation 18 had been sought from 
parties by NHS England and representations had already been made by parties to 
NHS England in response.  These had been circulated and seen by all parties as part 
of the processing of the application by NHS England.  The Committee further noted 
that when the appeal was circulated representations had been sought from parties on 
Regulation 18, that parties had been made aware of the amendments to the 2013 
Regulations and had been given the opportunity to comment upon them. 

6.38 The Committee concluded that further notification under paragraph 19 of Schedule 2 
would not be helpful in this case. 

7 DECISION 

7.1 The Committee quashes the decision of NHS England and redetermines the 
application. 

7.2 The Committee has considered whether the granting of the application would cause 
significant detriment to proper planning in respect of the provision of pharmaceutical 
services in the area covered by the HWB, or the arrangements in place for the 
provision of pharmaceutical services in that area and is not satisfied that it would; 

7.3 The Committee determined that the application should be refused on the following 
basis: 

7.3.1 The Committee has also considered whether the granting of the application 
would confer significant benefits and has had regard to the fact that – 

7.3.1.1 there is already a reasonable choice with regard to obtaining 
pharmaceutical services, 

7.3.1.2 there is no evidence of people sharing a protected characteristic 
having difficulty in accessing pharmaceutical services, and 

7.3.1.3 there is no evidence that innovative approaches would be taken with 
regard to the delivery of pharmaceutical services; 

7.3.2 Having taken these matters into account, the Committee is not satisfied that 
granting the application would confer significant benefits as outlined above 
and would secure improvements or better access to pharmaceutical services. 

 

Jill Jackson 
FHSAU Case Manager 
 
A copy of this decision is being sent to: 
 
Imaan Ltd 
Lloyds Pharmacy Ltd 
Swindon Pharmacies Ltd 
Bath, Gloucestershire, Swindon and Wiltshire Area Team, NHS England 


