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(CLOSING SITE 2)  
 
 
1 Outcome 

1.1 The Pharmacy Appeals Committee (“Committee”), appointed by NHS Resolution, 
quashes the decision of NHS England and redetermines the application. 

1.2 The Committee grants the application.   
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REF: SHA/24538 
 
 
 
APPEAL AGAINST NHS COMMISSIONING BOARD, NHS 
ENGLAND & NHS IMPROVEMENT SOUTH WEST  
“NHSE&I") DECISION TO REFUSE AN APPLICATION BY 
BESTWAY NATIONAL CHEMISTS LIMITED (T/A WELL) FOR 
CONSOLIDATION ONTO THE SITE OF ITS PHARMACY AT 
53 TORRIDGE WAY PLYMOUTH, DEVON PL3 6JG (SITE 1) 
OF ITS PHARMACY CURRENTLY AT 324 OLD LAIRA ROAD, 
PLYMOUTH, DEVON, PL3 6AQ (SITE 2)  
 
 
1 The Application 

By application dated 7 September 2020, Bestway National Chemist’s Ltd (“the Applicant”) 
applied to NHS Commissioning Board, NHS England & NHS Improvement South West 
(“NHSE&I”) in respect of a consolidation onto the site at 53 Torridge Way, Plymouth, Devon, 
PL3 6JG of Bestway National Chemist’s Ltd (t/a Well) pharmacy (site 1) and National Chemist’s 
Ltd (t/a Well) pharmacy currently at 324 Old Laira Road, Plymouth, Devon, PL3 6AQ (site 2). 
The application was made pursuant to Regulation 26A of the National Health Service 
(Pharmaceutical and Local Pharmaceutical Services) Regulations 2013 (“the Regulations”). In 
support of the application it was stated: 

1.1 The Applicant confirms that, consequent on the consolidation of the listed chemist 
premises at site 1, the provision of pharmaceutical services from site 2 will cease. 

1.2 Neither of the listed premises above are distance selling premises or appliance 
contractor premises. 

1.1 The Applicant believes granting this application will not create a gap in pharmaceutical 
services. 

1.2 The distance by road between the two pharmacies is 1.84 km. S1 and S2 are on 
Plymouth City Bus routes 8 and 9. This service runs every 10 minutes Monday to Friday 
and every 15 minutes on a Saturday. The travel time between sites is eight minutes. 
The walking distance along footpaths is 723 metres up a hill. The area to the south of 
the closing site is mainly industrial and thus most patients accessing services from S2 
will live closer to S1 than the distance between S1 and S2. This is demonstrated by the 
enclosed heat maps showing the home addresses of the patients accessing medication 
in the last six months from both S1 and S2. 

1.3 Both S1 and S2 are located in the Plymouth South locality. No current or future gap in 
pharmaceutical services was identified in the most recent Plymouth Pharmaceutical 
Needs Assessment (PNA) 2018. The PNA states the locality has a population of 68,919 
and contains 13 pharmacies. Lloyds pharmacy at Sainsbury’s is 1.25 km away from S2 
to the east and is open seven days per week for 93 hours. 

1.4 The Applicant intends to increase the supplementary hours at S1, (four hours Saturday 
morning 09.00 to 13.00) once the consolidation has been approved, to allow for access 
on Saturday mornings. These are currently provided as supplementary hours at S2. 

1.5 The enhanced services provided at the continuing premises will match the enhanced 
services provided at both locations. 

1.6 When considering all these factors the Applicant believes that granting [sic] a 
consolidation of S1 and S2 will not create a gap in pharmaceutical services that could 
be met with a current or future needs application, or significantly reduce access for 
patients.  
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1.7 Pharmaceutical services and premises facilities to be provided at the consolidated 
premises - Site 1: 

1.7.1 The Applicant intends to provide: 

1.7.1.1 Essential services; 

1.7.1.2 All appliances listed in Part IX of the Drug Tariff; 

1.7.1.3 Advanced and Enhanced services as shown on the application form. 

1.8 The Applicant confirms that the current pharmaceutical services provided at site 1 will 
continue to be provided consequent to the consolidation of the listed chemist premises 
at site 1. 

1.9 In response to the question ‘Please give details of any advanced and enhanced 
services that are currently provided from both sites; and the services that you intend to 
provide from the consolidated site.’ the Applicant provided the following information: 

Details of NHS Pharmaceutical 
Services relevant to the 
applications 

Currently 
Provided 
at 
site 1 
(Y/N) 

Currently 
provided 
at site 2 
(Y/N) 

To be 
provided at 
Site 1 after 
consolidation 
(Y/N) 

MUR Y Y Y 

NMS Y Y Y 

 

1.10 In response to the Statement: ‘These details should include a floor plan showing the 
consultation area where you propose to offer the services, where relevant. Where a 
floor plan showing the consultation area cannot be provided please set out the reasons 
for this.’ the Applicant provided a floor plan. 

1.11 In response to the question ‘Please give details of any premises facilities that are 
currently provided from both sites; and the services that you intend to provide from the 
consolidated site. Examples are listed but include others that are considered relevant.’ 
the Applicant provided the following information: 

Details of premises 
facilities relevant to the 
applications 

Currently 
Provided 
at 
site 1 
(Y/N) 

Currently 
provided 
at site 2 
(Y/N) 

To be 
provided at 
Site 1 after 
consolidation 
(Y/N) 

Access for wheelchair users Y Y Y 

Access without steps Y Y Y 

Toilet for wheelchair user    

Induction loop    

Signing service    

Translation service    
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Parking Y Y Y 

Disabled car parking    

Other    

 

1.12 In response to the question: ‘Please confirm that you are accredited to provide all the 
services included in section 4 to be provided from site 1 after consolidation where that 
accreditation is a prerequisite for the provision of the services’ the Applicant ticked 
‘yes’. 

1.13 In response to the question: ‘Please confirm that the premises are accredited to provide 
all the services included in section 4 to be provided from site 1 after consolidation where 
that accreditation is a prerequisite for the provision of the services’ the Applicant ticked 
‘yes’. 

1.14 In response to the question: ‘Will there be any interruption to service provision?’ the 
Applicant ticked ‘No’. 

1.15 Opening hours 

Current core opening hours for Site 1 

Mon Tues Weds Thurs Fri Sat Sun Total 

09:00 – 
18:00 

09:00 – 
18:00 

09:00 – 
18:00 

09:00 – 
18:00 

09:00 – 
18:00 

Closed Closed 45 

 
Current total opening hours for Site 1 

 

Mon Tues Weds Thurs Fri Sat Sun Total 

09:00 – 
18:00 

09:00 – 
18.00 

09:00 – 
18:00 

09:00 – 
18:00 

09:00 – 
18:00 

Closed Closed 45 

 

 

Current core opening hours for Site 2 

Mon Tues Weds Thurs Fri Sat Sun Total 

09:00 – 
18:00 

09:00 – 
18:00 

09:00 – 
18:00 

09:00 – 
18:00 

09:00 – 
18:00 

Closed Closed 45 

 

Current total opening hours for Site 2 

Mon Tues Weds Thurs Fri Sat Sun Total 

09:00 – 
18:00 

09:00 – 
18:00 

09:00 – 
18:00 

09:00-
18:00 

09:00 – 
18:00 

09:00 – 
13:00 

Closed 49 
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2 The Decision 

NHSE&I considered and decided to refuse the application. The decision letter dated 22 January 
2021 states: 

Covering letter 

2.1 NHSE&I has considered the above application and is writing to confirm that it has been 
refused. Please see the enclosed report for the full reasoning. 

2.2 The Applicant has a right of appeal to the Secretary of State against NHSE&I’s 
decision. Should the Applicant choose to appeal then either complete the online form 
available on the NHS Resolution website or send a concise and reasoned statement 
of the grounds for appeal within 30 days of the date of this letter to 
appeals@resolution.nhs.uk or:  

Primary Care Appeals  
4th Floor Arena Point   
Merrion Way  
Leeds  
LS2 8PA 

Decision report 

NHSE&I – South West Pharmaceutical Services Regulations Committee  

Decision Report  

Bestway National Chemist Ltd (T/A Well) consolidation 53 Torridge Way 
Plymouth, Devon, PL3 6JG (site 1) 324 Old Laira Road, Plymouth, Devon, PL3 
6AQ (site 2).  

2.3 The above application was considered by NHSE&I’s South West Pharmaceutical 
Services Regulations Committee on 18 December 2020.  

2.4 The Application was refused. 

Background 

2.5 The two pharmacies the subject of this application are located in the South locality of 
Plymouth as described in the Plymouth PNA. The PNA can be found at: 

2.5.1 https://www.plymouth.gov.uk/sites/default/files/Plymouth%20PNA%202018-
21%20-%20FINAL%20VERSION_0.pdf.  

2.6 The PNA at page 93 states that “No current gaps or gaps that will materialise in the 
period covered by this PNA have been identified”.  

2.7 The application is to consolidate on to the site at 53 Torridge Way, Plymouth, PL3 6JG, 
and so for the site at 324 Old Laira Road to close.  

Preliminary Issues 

Controlled locality status  

2.8 This is a non-controlled locality.  

Nature of the application  

https://www.plymouth.gov.uk/sites/default/files/Plymouth%20PNA%202018-21%20-%20FINAL%20VERSION_0.pdf
https://www.plymouth.gov.uk/sites/default/files/Plymouth%20PNA%202018-21%20-%20FINAL%20VERSION_0.pdf
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2.9 This is an application for a ‘consolidation onto an existing site” and is an excepted 
application and considered under regulation 26A. 

2.10 Regulation 26A states:  

(1) A person already included in a pharmaceutical list may make an application 
pursuant to this paragraph (“a consolidation application”) in respect of the consolidation 
onto the site (S1) of listed chemist premises in the area of the relevant HWB (HWB1) 
of the provision of pharmaceutical services provided at or from S1 and other listed 
chemist premises (S2) in the area of HWB1.  

(2) Section 129(2A) of the 2006 Act (regulations as to pharmaceutical services) does 
not apply to a consolidation application by a person already included in a 
pharmaceutical list for inclusion in respect of premises not already listed in relation to 
that person. 

(3) Subject to paragraph (4), a consolidation application—  

(a) must be made by the person (P1) included in the pharmaceutical list in 
relation to S1; and  

(b) if different persons are listed in relation to S1 and S2, must include as part 
of the application an application by P1 to change the ownership of S2.  

(4)If different persons are listed in relation to S1 and S2, and the person (P2) listed in 
relation to S2 is seeking to become the person listed in relation to S1, a 
consolidation application—  

(a) must be made by P2; and  

(b) must include as part of the application an application by P2 to change the 
ownership of S1.  

(5) The NHSCB must refuse a consolidation application—  

(a) if it is satisfied that granting the application would create a gap in 
pharmaceutical services provision that could be met by a routine application—  

(i) to meet a current or future need for pharmaceutical services, or (i) 
to secure improvements, or better access, to pharmaceutical services; 
or  

(b) if either S1 or S2 are distance selling premises or appliance contractor 
premises.  

(6) In the case of an application to which paragraph (3) applies, the NHSCB must refuse 
the application unless it is satisfied—  

(a) if the NHSCB intends to commission from P1 at or from S1 enhanced 
services which P2 provides at or from S2 but which P1 has not been providing 
at or from S1, that the provision of those services will not be interrupted except 
for such period as the NHSCB may for good cause allow;  

(b) in the case of an application to which paragraph (3)(b) applies, that—  

(i) P2 consents to the change of ownership of S2, and  

(ii) P1 and P2 consent to S2 ceasing to be listed chemist premises as 
a consequence of the application; and  
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(c) in the case of an application to which paragraph (3)(b) does not apply, that 
P1 consents to S2 ceasing to be listed chemist premises as a consequence of 
the application.  

(7) In the case of an application to which paragraph (4) applies, the NHSCB must refuse 
the application unless it is satisfied—  

(a) that P2 is proposing to carry on at S1, in place of P1, the business in the 
course of which P1 is providing pharmaceutical services at S1;  

(b) that P2 is undertaking to provide the same pharmaceutical services as 
those that P1 is providing (whether or not P2 is also to provide other services 
that P2 is providing at S2);  

(c) that the provision of pharmaceutical services at S1 is not to be interrupted, 
except for such period as the NHSCB may for good cause allow;  

(d) if the NHSCB intends to commission from P2 at or from S1 enhanced 
services which P2 provides at or from S2 but which P1 has not been providing 
at or from S1, that the provision of those services will not be interrupted except 
for such period as the NHSCB may for good cause allow; and  

(e) that—  

(i) P1 consents to the change of ownership of S1, and  

(ii) P1 and P2 consent to S2 ceasing to be listed chemist premises as 
a consequence of the application.  

(8) If two or more consolidation applications are being considered together, as regards 
the issue of a gap in provision, as mentioned in paragraph (5)(a), each application may 
be refused on the basis of the cumulative effect on provision of all the applications 
being considered together.”. 

Public Involvement  

2.11 Full details of the Applicant’s proposals were notified to various parties in accordance 
with the Regulations and representations were received from the HWB, Lloyds 
Pharmacy Ltd, Boots UK Ltd and Devon LPC.  

2.12 Follow up comments were received from the Applicant in response to the 
representations. The Committee had copies of all representations before them.  

Regulation 31 (same or adjacent premises)  

2.13 Regulation 31 does not apply to consolidation applications 31(1). 

2.14 Regulation 31 says: 

31.— (1) A routine or excepted application, other than a consolidation application, must 
be refused where paragraph (2) applies  

(2) This paragraph applies where—  

(a)a person on the pharmaceutical list (which may or may not be the 
applicant) is providing or has undertaken to provide pharmaceutical 
services (“the existing services”) from—  

(i)the premises to which the application relates, or  
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(ii)adjacent premises; and  

(b)the NHSCB is satisfied that it is reasonable to treat the services that 
the applicant proposes to provide as part of the same service as the 
existing services (and so the premises to which the application relates 
and the existing listed chemist premises should be treated as the same 
site). 

Consideration - REGULATION 26A – Consolidation  

2.15 The HWB in its representations’ notes that:  

2.15.1 The PNA identifies various needs in the locality including:  

2.15.1.1Highest percentage of social isolation within families;  

2.15.1.2Highest rate of admission for falls for over 65s and 75s ; 

2.15.1.3Highest rate of admissions due to accidents in 0-4 age group;  

2.15.1.4Highest mortality rate for respiratory disease in the over 75s;  

2.15.1.5Higher rate of teenage pregnancy compared to Plymouth average.  

2.16 The hilly nature of the area which would make the remaining site challenging for many 
who use the Laira Road site.  

2.17 The Lloyds in Sainsbury’s on the Marsh Mills site is not a suitable alternative as 
residents would be required to walk along one of the city’s busiest roads for more than 
1 mile.  

2.18 Patients of Laira Surgery are served by the Old Laira Road site.  

2.19 Access to health and wellbeing services are critical during the current pandemic and 
access to healthcare in all its forms should not be reduced at the current time.  

2.20 Concern about increased footfall at the remaining site and exacerbation of queues 
there.  

2.21 The HWB concludes that “for the reasons highlighted above Plymouth’s Health and 
Wellbeing board believe granting the application would create a gap in provision and 
as such are not supportive of it”.  

2.22 Boots UK Ltd only asks that NHS England ensure the application meets the 
requirements of Regulation 26A. Lloyds state they have no comments to make. 

2.23 Devon LPC in its representations notes that:  

2.23.1 The Applicant indicates it will add Saturday morning supplementary hours to 
the remaining site once the consolidation takes place;  

2.23.2 There will be no reduction in the number of locally commissioned services. 
There will be no gap or interruption to service provision; 

2.23.3 There is no reduction in facilities offered at the remaining site.  

2.24 The LPC concludes the consolidation would not result in a gap and so asks that 
NHSE&I support the application.  
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2.25 The Applicant in their response to representations states that they do not believe that 
several of the needs identified by the HWB have pharmaceutical services associated 
with them. The Applicant also notes that the HWB does not commission the EHC 
service from the proposed closing site. The Applicant also states that the HWB has 
overlooked the excellent bus services that runs from Laira to both Efford and 
Sainsbury’s. They also state there is a free delivery service available that prioritises 
patients by need including mobility issues.  

2.26 The Applicant also states that because Efford and Laira surgeries are both part of the 
same group it is not possible to differentiate precisely which of the surgeries’ 
prescriptions have come from.  

2.27 The Applicant suggests that the current pandemic and its effects are not relevant to the 
regulatory test and in any event, this should be a relatively short term issue. With regard 
to the queuing at the remaining site this is said to be due to social distancing which 
again is not something that will continue indefinitely. 

Reg 26A(3) – application to be made by a person already included in the list  

2.28 Both pharmacies are currently owned and operated by the same company, the 
Applicant, therefore the Committee concluded the requirement in sub-paragraph (a) is 
met and sub- paragraph (b) does not apply.  

Reg 26A(4) – applications where different persons are listed in respect of the two sites 

2.29 As both pharmacies are currently owned and operated by the same company the 
Committee concluded this paragraph does not apply.  

Reg 26A(5)(a) – refusal of the application if it would cause a gap in the provision of 
pharmaceutical services  

2.30 In the application, a copy of which the Committee had before it, the Applicant has 
provided information to explain why they believe a gap would NOT be created if the 
consolidation was granted. To summarise the Applicant states:  

2.30.1 There are excellent bus services that run between the closing and remaining 
sites. It does acknowledge that any walk is uphill.  

2.30.2 The area to the south of the proposed closing site is mainly industrial and so 
most people who access the proposed closing site will live closer to the 
remaining site than the distance between the two sites as demonstrated by the 
heat maps.  

2.30.3 Both sites are in the Plymouth South locality and the PNA does not identify any 
current or future gaps.  

2.30.4 They will add additional supplementary hours on Saturday mornings to the 
remaining site to replace those at the closing site.  

2.30.5 All enhanced services will be provided as now.  

2.30.6 They believe the consolidation does not create a gap or significantly reduce 
access for patients.  

2.31 The maps, copies of which the Committee had available, show possible travel routes 
by various means between the 2 sites. This suggests a 15-minute walk but, as 
acknowledged by the Applicant, some of the images of the roads in the area do show 
it is uphill. They also indicate the 2 sites are a 4-minute drive apart. The remaining site 
is in a parade of retail units with some parking to the front.  
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2.32 The tables at part 3 of the application form show the opening hours for both sites. The 
closing site does have supplementary opening hours on Saturday mornings whereas 
currently the remaining site is closed Saturdays. The Applicant has stated they will add 
the Saturday supplementary hours to the remaining site. As these will be 
supplementary hours they could be changed by just giving the required notice but this 
is also true of the Saturday hours at the closing site. The Committee had available 
opening hours for other pharmacies in the area. 

2.33 The table at 4.3 of the application form confirms that the services provided from the 
proposed closing site will be available at the remaining site.  

2.34 Between January and August 2020, the pharmacies the subject of this application and 
other pharmacies in the area dispensed an average of: 

Trading 
name  
 

Address 1  
 

Address 2  
 

Postcode  
 

Monthly 
Average  
 

Approx 
distance to 
closing site 
(mile)  
 

Well 
pharmacy  
 

53 Torridge Way, 
Efford  
 

Plymouth  
 

PL3 6JG  
 

7028  
 

- 

Well  
pharmacy  
 

324 Old Laira Road, 
Laira  
 

Plymouth  
 

PL3 6AQ  
 

3926  
 

- 

Lloyds 
pharmacy  
 

Sainsbury's, 
Plymouth Road, 
Marsh Mills  
 

Plymouth  
 

PL3 6RL  
 

6114  
 

0.7  
 

Well  
pharmacy  
 

146 Eggbuckland 
Road, Higher 
Compton  
 

Plymouth  
 

PL3 5JU  
 

9537  
 

0.9  
 

Boots 
pharmacy  
 

58 Salisbury Road, 
St Judes  
 

Plymouth  
 

PL4 8SY  
 

6774  
 

1.1  
 

Boots 
pharmacy  
 

6-8 Eggbuckland 
Road, Mannamead  
 

Plymouth  
 

PL3 5HE  
 

7175  
 

1.3  
 

Boots 
Pharmacy  

59 Mutley Plain Plymouth PL4 6JH 13165 1.4  
 

 

2.35 The Committee noted the PNA does mention the factors that the HWB raise in their 
representations. The PNA also concludes that there are no current or future gaps 
anticipated during the life of the PNA.  

2.36 The Committee noted the heat maps provided by the Applicant show where the patients 
using the proposed closing site come from. While the proposed closing pharmacy is 
not co-located with the Laira Road Surgery it is the closest approximately 0.3 miles 
away from the practice.  
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2.37 The Committee had before it data for August 2020 prescriptions which shows that for 
the proposed closing site, 65% of the prescriptions came from Pathfields Medical 
Group which includes Laira Surgery, Efford Medical Centre, Crownhill Surgery, 
Plympton Health Centre, Beaumont Villa Surgery, Armada Surgery. The data does not 
differentiate between the surgeries within the group but must be a proportion that do 
come from the Laira Road Surgery. The data shows that there is demand for dispensing 
services in that part of Plymouth.  

2.38 The Committee noted the Applicant’s comments about the nature of the area to the 
South. However, the Committee noted that the areas to West and East are more 
residential in nature and that is borne out by the heat map of where patients using the 
proposed closing site come from.  

2.39 The Committee considered that this is a deprived part of Plymouth in the locality of the 
proposed closing site and so the population in that area would have greater healthcare 
needs which is what the HWB was indicating. The deprived nature of the area would 
have an effect on car ownership and would mean that bus fares would be an issue for 
some users of the closing site.  

2.40 The Committee was of the opinion that pharmacies had a much greater role in the 
health care system than just dispensing prescriptions including supporting healthy 
living, self-care advice and signposting.  

2.41 Given the fact that the locality is one of high deprivation the Committee was concerned 
that the closing of the proposed site would have a detrimental effect on health 
inequalities.  

2.42 The Committee noted the Applicant’s comment about the proposed closing site not 
being commissioned to provide an EHC service. However, the Committee believed 
EHC could be supplied in response to a prescription that could come from a local 
surgery or other service and potentially by the way of an OTC sale as well as through 
an enhanced service. Were the proposed site to close this would be reducing access 
to provision of EHC in an area where the HWB had raised concerns about the number 
of teenage pregnancies. 

2.43 Based on all the above factors, the Committee concluded that granting the application 
would create a gap in pharmaceutical services that could be met by a routine 
application. 

Reg 26A(5)(b) – refusal of the application if either site if a distance selling pharmacy or 
appliance contractor  

2.44 Neither site is operating as a distance selling pharmacy or appliance contractor so the 
Committee concluded there is no requirement to refuse under this sub-paragraph.  

Reg 26A(6)(a) – Service provision following consolidation where paragraph (3) applies  

2.45 In section 4 of the application it is indicated that all services currently provided at site 1 
and 2 will continue after the consolidation. In section 5.3 of the form the Applicant 
confirms that there will be no interruption in the provision of services.  

2.46 Therefore, the Committee concluded that there is no requirement to refuse the 
application under this sub- paragraph.  

Reg 26A(6)(c) – consent to de-listing of site 2  

2.47 In the application Bestway National Chemists Ltd. have confirmed that, consequent on 
the consolidation, the pharmacy operating from 324 Old Laira Road (S2) would cease 
trading. Therefore, the Committee concluded there is no requirement to refuse under 
this sub-paragraph.  



 

11 
 

Reg 26A(7) – Applications to which paragraph 4 apply  

2.48 Not applicable as paragraph 4 does not apply because both pharmacies are owned by 
the same company.  

Reg 26A(8) – Consideration of two or more consolidation applications together 

2.49 Not applicable as there are no other consolidation applications relating to this area.  

Decision  

2.50 The Committee concluded that granting the consolidation would result in a gap in 
pharmaceutical services that could be met by a routine application and so 
determined that the application should be refused under regulation 26A(5)(a).  

Appeal rights  

2.51 As the application is refused only the Applicant has appeal rights.  

3 The Appeal 

In a letter dated 18 February 2021 addressed to NHS Resolution, the Applicant appealed 
against NHSE&I's decision.  The grounds of appeal are: 

3.1 On 22nd January 2021, the Applicant was informed that NHSE&I had considered the 
above application and the consolidation had been refused. In the decision report 
attached, NHSE&I’s only reason for refusing the consolidation was under Regulation 
26A (5)a: that the consolidation would create a gap in service provision. The Applicant 
believes the decision to be inappropriate for the reasons outlined below and therefore 
wish to submit an appeal. 

3.2 In support of its appeal the Applicant would comment on the following paragraphs in 
the decision report. 

3.3 Paragraph 28: NHSE&I conclude that there must be a demand for dispensing services. 
Whilst this is true, it is true in any pharmacy that dispenses any items. The Committee 
have not considered the number of items dispensed in relation to the size of the 
population surrounding the pharmacy. The Old Laira Road pharmacy currently 
dispenses only 3,200 items a month, this compared to a national average of circa. 
7,500. This volume does not indicate a pharmacy with a significant demand for 
dispensing services. On average the pharmacy has approximately three walk-in 
patients a day. Most items are repeat items sent through by EPS and can be provided 
from an alternative pharmacy. The Applicant offers a free delivery service, prioritising 
those with clinical need. 

3.4 Paragraph 29: The heat maps showed that patients lived to the east and west of the 
Old Laira Road site. They gave no indication of how patients accessed pharmaceutical 
services or whether they came to the pharmacy at all or used the delivery service. 98% 
of items dispensed are via EPS. Those patients with a clinical need or mobility issues 
can access a free delivery service. Those to the west and east on the heat map live on 
the hill between Laira and Efford and thus if they chose to walk down to the Old Laira 
Road pharmacy, they would need to walk up the hill back to their home. This was not 
considered by NHSE. In addition, apart from the Old Laira Road Spar, 350 metres to 
the west of the pharmacy, there are no other shops in the area. Furthermore, Laira 
Surgery is on the hill between Laira and Efford and again any patients walking from 
that site to either Efford or Laira pharmacy will have to walk up and down a hill. Any 
patients walking from Laira Surgery to the Well pharmacy in Torridge Way, Efford would 
use the footpath through Efford Valley Nature Park. This is approximately the same 
distance as the distance to Well pharmacy on Old Laira Road. 
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3.5 Paragraph 30: That the area is deprived, that car ownership will be lower and bus fares 
prohibitive. This discounts the point that the people in the immediate area will need to 
leave the area to access their daily needs currently and therefore will not have access 
to pharmaceutical services significantly affected. Due to the fact that the pharmacy is 
generally under-utilised, opportunistic health care in conjunction with the provision of 
other pharmaceutical services will be small. 

3.6 Paragraph 31: That pharmacy had a wider role in supporting healthcare. Whilst the 
Applicant would concur, it does not follow that access to that advice would be 
significantly impacted if the consolidation were granted as it assumes that advice must 
be given face to face and that the local population do not leave the immediate area for 
other reasons. If they leave the area for other reasons, then the population would then 
have access to a pharmacy. The pharmacy supplies on average eight P-med items a 
day with an average daily sales value of £28.00. This suggests that footfall in the 
pharmacy is small and it is not a community asset that is widely used or indeed viable. 
The Applicant notes the pharmacy is not eligible for the Pharmacy Access Scheme 
payment. 

3.7 Paragraph 32: Health inequalities. NHSE&I offered no evidence to support their view 
that Health Inequalities would be increased if the consolidation were granted. As stated 
already, the Applicant believes that the local population would still, in the course of their 
daily lives, leave the area and therefore have adequate access to pharmacies in the 
wider area. 

3.8 Paragraph 33: The provision of EHC in the area is not supported with an enhanced 
service. The pharmacy records show that it sells on average less than one pack of 
emergency contraception a month. In addition, any EHC supplied on prescription would 
still be supplied in the future, but from a different pharmacy. Some patients currently 
choose to go to a pharmacy outside of their community, possibly to ensure privacy. The 
Applicant contends that the supply of EHC does not create a gap in service provision. 
There are low levels of supply currently and alternative supply mechanisms are readily 
available. This includes nearby pharmacies that have been commissioned, unlike the 
Old Laira Road pharmacy, to supply EHC via an enhanced service. 

3.9 Paragraph 34: For the reasons above, the Committee has misdirected itself in believing 
a gap in pharmaceutical services would be created if the consolidation were to proceed. 

3.10 For these reasons the Applicant would ask that the Appeal Panel overturn the decision 
of NHSE and grant the consolidation.  

4 Summary of Representations 

This is a summary of representations received on the appeal.  

NHSE&I 

4.1 The Applicant states that 3,200 items a month is less than the 7,500 national average 
and that this does not signify a pharmacy with significant demand. As NHS Resolution 
will be aware there is nothing published that states what number a pharmacy should 
dispense. By definition an average figure is going to have some pharmacies with an 
above average figure and some lower. It does not follow that any pharmacy doing less 
than the average does not have significant demand.  

4.2 The public data published by the BSA for the period January 2020 to August 2020 
would suggest an average number of items nearer to 4,000 than 3,200. 

Name Well Pharmacy  
 

 

 
 

 
 324 Old Laira Road, Laira  
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Address 1 

 
 202001  

 

 
 3,853  

 

 
 202002  

 

 
 3,218  

 

 
 202003  

 

 
 4,509  

 

 
 202004  

 

 
 4,295  

 

 
 202005  

 

 
 3,760  

 

 
 202006  

 

 
 3,980  

 

 
 202007  

 

 
 4,145  

 

 
 202008  

 

 
 3,648  

 

 
 Monthly 
Average  

 

 
 3,926  

 

 

4.3 The Applicant points out the small number of patients attending the proposed closing 
site. NHSE&I would respectfully suggest that some caution is necessary with 
information regarding footfall from the last year as it is likely to have been impacted by 
the pandemic with people shielding/isolating and limiting trips wherever possible. 

4.4 Focussing only on prescription numbers also overlooks the importance of community 
pharmacy as part of the healthcare system. The national roll-out of the Community 
Pharmacy Consultation Service and commencement of the Discharge Medicines 
Service and GP CPCS illustrate the part community pharmacies play in providing 
clinical services for patients, and these types of services are likely to be expanded upon 
in the future. Therefore, with pharmacy being an increasing part of the wider, integrated 
primary care health system, access is vital to ensure patients can access services at 
the most appropriate place and time.  

4.5 The Applicant highlights the hilly nature of the terrain in the area. The PSRC accepts 
that if a journey is downhill one way it must be uphill the other. However, an increase 
in distance exacerbates the impact of any upward slope. This could have the effect of 
reducing the choice available to patients because the other pharmacies in the area are 
too difficult to access. Patients clearly choose to use the proposed closing site, as 
opposed to other pharmacies in the area. Removing the pharmacy is to their detriment.  

4.6 The Applicant indicates that there is a free delivery service available but as NHS 
Resolution will be aware this is not a pharmaceutical service and could be withdrawn 
at any time.  

4.7 The HWB in their original representations highlighted a number of issues in the area 
such as the area having the highest percentage of social isolation within families, 
highest rate of admissions for falls for over 65s and 75s and highest rate of mortality 
for respiratory disease in the over 75s. This clearly indicates there are health 
inequalities in this area and it is hard to see how the loss of a healthcare facility could 
do anything other than increase this inequality.  

4.8 NHSE&I respectfully requests that the decision to refuse the application is upheld. 

Devon Local Pharmaceutical Committee 
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4.9 The two consolidating pharmacies are located in the Plymouth Health and Wellbeing 
Board area and owned by the same contractor. A full range of pharmaceutical services 
will continue to be provided at the pharmacy (Site 1), located at 53 Torridge Way, 
Plymouth, Devon, PL3 6JG retaining the proposed core opening hours as well as 
increasing the supplementary hours to provide access on a Saturday morning.  

4.10 The LPC recognizes that the pharmacy at Old Laira Road is smaller than the average 
size pharmacy and the dispensing volume is relatively low. Notwithstanding the fact 
that in their decision-making process NHSE&I took account of the needs identified in 
the Plymouth Health and Wellbeing Board’s PNA including a high level of teenage 
pregnancy, the LPC notes that no provisions for emergency hormonal contraception 
have been made from the pharmacy at Old Laira Road. No specific services are 
commissioned locally to meet the other needs described. The majority of other services 
that are commissioned nationally are also able to be delivered remotely by telephone. 
The Applicant states in their appeal application that they do offer a free prescription 
delivery service for vulnerable patients.  

4.11 The LPC does support the original application for consolidation. 

5 Observations 

No observations were received by NHS Resolution in response to the representations received 
on appeal. 

6 Consideration 

6.1 The Pharmacy Appeals Committee (the “Committee”) appointed by NHS Resolution, 
had before it the papers considered by NHS England. 

6.2 It also had before it the responses to NHS Resolution’s own statutory consultations. 

6.3 On the basis of this information, the Committee considered it was not necessary to hold 
an Oral Hearing. 

6.4 Pursuant to paragraph 9(1)(a) of Schedule 3 to the Regulations, the Committee may: 

6.4.1 confirm NHS England's decision; 

6.4.2 quash NHS England's decision and redetermine the application; 

6.4.3 if it considers that there should be a further notification to the parties to make 
representations, quash NHS England's decision and remit the matter to NHS 
England. 

6.5 Regulation 26A states: 

“1. A person already included in a pharmaceutical list may make an application 
pursuant to this paragraph (“a consolidation application”) in respect of the 
consolidation onto the site (S1) of listed chemist premises in the area of the 
relevant HWB (HWB1) of the provision of pharmaceutical services provided at 
or from S1 and other listed chemist premises (S2) in the area of HWB1. 

2.Section 129(2A) of the 2006 Act (regulations as to pharmaceutical services) 
does not apply to a consolidation application by a person already included in a 
pharmaceutical list for inclusion in respect of premises not already listed in 
relation to that person. 

3. Subject to paragraph (4), a consolidation application— 
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(a) must be made by the person (P1) included in the pharmaceutical 
list in relation to S1; and 

(b) if different persons are listed in relation to S1 and S2, must include 
as part of the application an application by P1 to change the ownership 
of S2. 

4. If different persons are listed in relation to S1 and S2, and the person (P2) 
listed in relation to S2 is seeking to become the person listed in relation to S1, 
a consolidation application— 

6.5.1.1 (a) must be made by P2; and 

6.5.1.2 (b) must include as part of the application an application by P2 to 
change the ownership of S1. 

5. The NHSCB must refuse a consolidation application— 

(a) if it is satisfied that granting the application would create a gap in 
pharmaceutical services provision that could be met by a routine application— 

(i) to meet a current or future need for pharmaceutical services, or 

(ii) to secure improvements, or better access, to pharmaceutical 
services; or 

(b) if either S1 or S2 are distance selling premises or appliance contractor 
premises. 

6. In the case of an application to which paragraph (3) applies, the NHSCB must refuse 
the application unless it is satisfied— 

(a) if the NHSCB intends to commission from P1 at or from S1 enhanced 
services which P2 provides at or from S2 but which P1 has not been providing 
at or from S1, that the provision of those services will not be interrupted except 
for such period as the NHSCB may for good cause allow 

(b) in the case of an application to which paragraph (3)(b) applies, that— 

(i) P2 consents to the change of ownership of S2, and 

(ii) P1 and P2 consent to S2 ceasing to be listed chemist premises as 
a consequence of the application; and 

(c) in the case of an application to which paragraph (3)(b) does not apply, that 
P1 consents to S2 ceasing to be listed chemist premises as a consequence of 
the application. 

7. In the case of an application to which paragraph (4) applies, the NHSCB must refuse 
the application unless it is satisfied— 

(a) that P2 is proposing to carry on at S1, in place of P1, the business in the 
course of which P1 is providing pharmaceutical services at S1; 

(b) that P2 is undertaking to provide the same pharmaceutical services as 
those that P1 is providing (whether or not P2 is also to provide other
 services that P2 is providing at S2); 
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(c) that the provision of pharmaceutical services at S1 is not to be interrupted, 
except for such period as the NHSCB may for good cause allow; 

(d) if the NHSCB intends to commission from P2 at or from S1 enhanced 
services which P2 provides at or from S2 but which P1 has not been providing 
at or from S1, that the provision of those services will not be interrupted except 
for such period as the NHSCB may for good cause allow; and 

(e) that— 

6.5.1.3 (i) P1 consents to the change of ownership of S1, and 

6.5.1.4 (ii) P1 and P2 consent to S2 ceasing to be listed chemist premises as 
a consequence of the application. 

8. If two or more consolidation applications are being considered together, as regards 
the issue of a gap in provision, as mentioned in paragraph (5)(a), each application may 
be refused on the basis of the cumulative effect on provision of all the applications 
being considered together.” 

6.6 In relation to Regulation 26A(1), the Committee noted there is no dispute that the 
Applicant is included in the pharmaceutical list. 

6.7 In relation to Regulation 26A(2), the Committee noted that this was a statement of fact 
and did not require any determination. 

6.8 In relation to Regulation 26A(3), the Committee noted that there is no dispute that 
Bestway National Chemists Limited t/a Well, owns both premises in relation to the 
consolidation application. The Committee therefore determined that this application 
was not an application to which Regulation 26A(3)(b) applied. 

6.9 In relation to Regulation 26A(4), the Committee noted that it related to a situation where 
different persons were listed on the pharmaceutical list for each site. As the Applicant 
owned both sites, the Committee determined that this application was not an 
application to which Regulation 26A(4) applied. 

6.10 In relation to Regulation 26A(5)(a), the Committee was mindful that it must refuse a 
consolidation application if it is satisfied that granting the application would create a 
gap in pharmaceutical services provision that could be met by a routine application to: 

6.10.1 meet a current or future need for pharmaceutical services, or 

6.10.2 to secure improvements or better access to pharmaceutical services. 

6.11 The Committee noted NHSE&I had concluded that granting the proposed consolidation 
would result in a gap in pharmaceutical services that could be met by a routine 
application and so determined that the application should be refused under regulation 
26A(5)(a). 

6.12 The Committee considered that the wording of Regulation 26A(5)(a) sets a threshold 
that must be met in order to refuse an application. In order to do so, the decision maker 
must be satisfied that granting the application “would” create a gap in pharmaceutical 
services provision that could be met by a routine application. The Committee 
considered that this is clearly a higher standard than would be the case if it stated that 
the application must be refused if granting it “might” or “may” create such a gap that 
could be met by a routine application. It suggests that there is at least a high probability, 
if not a certainty, that granting the application will cause such a gap that could be met 
by a routine application. 
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6.13 Mindful of the above, the Committee had regard to the information provided to it on 
appeal, and whether this shows that the Applicant’s proposed consolidation application 
would create a gap in services that could be met by a routine application.   

6.14 The Committee noted that a gap in provision is explained in Schedule 1 of the 
Regulations as services that need to be provided in order to meet a current need or a 
future need for pharmaceutical services or services that would, if they were provided, 
secure improvements or better access to pharmaceutical services.  

6.15 NHSE&I’s comment that the pharmacy which the Applicant is proposing to close, is 
located in a deprived part of Plymouth and so the population in that area would have 
greater healthcare needs. The Committee acknowledged that there is often a link 
between deprivation, poor health, lower levels of income with an increased need for 
pharmaceutical services. The Committee considered that while there may be a link, it 
didn’t automatically follow that closing the Old Laira Road pharmacy would (not might) 
create a gap in provision. The Committee noted that little information had been 
provided to support the view that these factors are such in the area that should the 
Applicant’s pharmacy close, there would be a gap in pharmaceutical provision. 

6.16 The Committee noted that in reaching its decision NHSE&I had taken into account 
Plymouth Health and Wellbeing Board’s (HWB) representations. The Applicant 
commented that both of its pharmacies are located in the Plymouth South locality. 
NHSE&I noted the Applicant’s comments about the nature of the area to the south. It 
also noted that the areas to west and east are more residential in nature and that is 
borne out by the heat map of where patients using the proposed closing site come 
from. There is clearly a certain level of use of the Old Laira Road pharmacy by persons 
living to the west and east of the pharmacy. 

6.17 The Applicant claimed that no current or future gap in pharmaceutical services was 
identified in the most recent Plymouth Pharmaceutical Needs Assessment (PNA) 2018. 
NHSE&I’s decision letter shows that the HWB had referred to a number of points from 
the PNA concerning poor health in the area. The Committee considered that there was 
little information to show that these factors are of particular prevalence in the locality 
served by the Applicant’s Old Laira Road pharmacy to the extent that a gap in services 
in relation to any or all of these would result from the Applicant’s consolidation 
application being granted. 

6.18 The Committee noted the Applicant’s undisputed comment that the area to the south 
of the closing site is mainly industrial and thus most patients accessing services from 
the Old Laira Road pharmacy will live closer to the Applicant’s continuing site than 
between both of those sites. This is demonstrated by the enclosed heat maps showing 
the home addresses of the patients accessing medication in the last six months from 
both of the Applicant’s pharmacies. The Committee considered that while this may be 
true, it didn’t necessarily mean that those patients would have a shorter journey to the 
continuing site than to the Old Laira Road pharmacy.  

6.19 The Committee noted the Applicant’s comment that the Old Laira Road pharmacy 
currently dispenses only 3,200 items a month, this compared to a national average of 
circa. 7,500. The Applicant also claimed that on average the pharmacy has 
approximately three walk-in patients a day. Most items are repeat items sent through 
by EPS and can be provided from an alternative pharmacy. NHSE&I had noted that 
between January and August 2020, the two pharmacies subject of this application and 
other pharmacies in the area dispensed an average number of prescriptions as shown 
on the table included within NHSE&I’s decision letter. The Applicant’s Old Laira Road 
pharmacy dispensed the least. The Committee noted the Applicant’s claim that this 
volume does not indicate a pharmacy with a significant demand for dispensing services 
but that NHSE&I’s had stated that it was not necessarily the case that any pharmacy 
doing less than the average number of prescriptions a month does not have significant 
demand. The Committee was mindful that it had to consider whether the loss of the Old 
Laira Road pharmacy would lead to a gap in pharmaceutical services provision. The 
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Committee noted NHSE&I’s comment on appeal, that some caution is necessary with 
information regarding footfall from the last year as it is likely to have been impacted by 
the pandemic. The Committee accepted that the pandemic will have had some impact 
upon walk in patients however many pharmaceutical services were still needed and 
provided during that time.  

6.20 The Committee was mindful that a significant matter in determining whether the closure 
of the Applicant’s Old Laira Road pharmacy would lead to a gap in services, is the ease 
with which those persons using the services provided by the pharmacy, are able to 
reach the Applicant’s pharmacy at 53 Torridge Way, or other pharmacies located 
elsewhere. The Committee noted the Applicant’s comment on appeal that apart from 
the Old Laira Road Spar, 350 metres to the west of the pharmacy, there are no other 
shops in the area. The Committee did not doubt the convenience of the Applicant’s 
existing pharmacy for many persons, but given the very limited range of shops in the 
area, it accepted  the Applicant’s position (that was not disputed) that persons are likely 
to be accessing other services outside of the area (where they are likely to have access 
to other existing pharmaceutical services. 

6.21 The Committee considered the location of pharmacies other than the Applicant’s own. 
According to the Applicant, the PNA states the locality has a population of 68,919 and 
contains 13 pharmacies. Lloyds pharmacy at Sainsbury’s is 1.25 km away from the Old 
Laira Road pharmacy to the east and is open seven days per week for 93 hours. In its 
representations to NHSE&I, the HWB had noted the Lloyds in Sainsbury’s on the Marsh 
Mills site is not a suitable alternative as residents would be required to walk along one 
of the city’s busiest roads for more than 1 mile. The Committee was not told why this 
should be a particular problem for pedestrians but the implication was that the distance 
and the extent of traffic made this an unattractive proposition.   The Committee noted 
there was no suggestion that the pharmacy cannot be reached by car or bus. 

6.22 The Committee noted the Applicant’s remaining site is in a parade of retail units with 
some parking to the front. The Committee noted the Applicant’s comment that the 
walking distance along footpaths between its two pharmacies is 723 metres up a hill. 
The Committee noted the Applicant’s comment that if a journey is downhill one way it 
must be uphill the other. However, NHSE&I pointed out that an increase in distance 
exacerbates the impact of any upward slope. This could have the effect of reducing the 
choice available to patients because the other pharmacies in the area are too difficult 
to access. The HWB had also said in its representations to NHSE&I that the hilly nature 
of the area which would make the remaining site challenging for many who currently 
use the Old Laira Road site. With regard to the distance, the Committee was of the 
view that just under half a mile was not excessive for those persons willing to make the 
journey on foot. The Committee further noted the Applicant’s reference to the route 
between its pharmacies being uphill. In spite of all of the above concerns, there was no 
information to show that having to traverse the hill is so difficult for those on foot as to 
discourage patients from attempting the journey.  

6.23 The Committee next considered access to the Applicant’s remaining pharmacy for 
those people dependent upon transportation. The Committee had no information to 
show that those persons with access to their own vehicle, would not be able to use it 
to reasonably access the Applicant’s remaining pharmacy (and other existing 
pharmacies).  The Committee noted that for those people without their own vehicle, 
Plymouth City Bus routes 8 and 9 run every 10 minutes Monday to Friday and every 
15 minutes on a Saturday. The travel time between the sites being eight minutes. The 
Applicant also referred to the bus service that runs from Laira to both Efford and 
Sainsburys.  

6.24 The Committee noted reference to the Applicant’s free delivery service that prioritises 
patients by need including mobility issues. The Committee was mindful however that 
the service can be withdrawn by the Applicant at any time and therefore attached little 
weight to it. 
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6.25 The Committee noted the HWB’s claim that patients of Laira Surgery are served by the 
Old Laira Road site. NHSE&I noted the heat maps provided by the Applicant show 
where the patients using the proposed closing site come from. While the proposed 
closing pharmacy is not co-located with the Laira Surgery it is the closest approximately 
0.3 miles away from the practice. The Committee noted NHSE&I had before it data for 
August 2020 prescriptions which shows that for the proposed closing site, 65% of the 
prescriptions came from Pathfields Medical Group which includes Laira Surgery, Efford 
Medical Centre, Crownhill Surgery, Plympton Health Centre, Beaumont Villa Surgery, 
Armada Surgery. The data did not however differentiate between the surgeries within 
the group. NHSE&I claimed that the data shows that there is demand for dispensing 
services in that part of Plymouth. In respect of the Laira Surgery, the Applicant stated 
that it is on the hill between Laira and Efford and again any patients walking from that 
site to either Efford or Laira pharmacy will have to walk up and down a hill. Any patients 
walking from Laira Surgery to the Well pharmacy in Torridge Way, Efford would use 
the footpath through Efford Valley Nature Park. This is approximately the same 
distance as the distance to Well pharmacy on Old Laira Road. The Committee 
concluded that the information before it confirmed that the Applicant does serve a 
number of surgeries in the area but it did not suggest that the closure of the Old Laira 
Road pharmacy would lead to a gap in pharmaceutical services provision. 

6.26 The Committee noted the Applicant’s comment that the Applicant intends to increase 
the supplementary hours at its remaining pharmacy, (four hours Saturday morning 
09.00 to 13.00) once the consolidation has been approved, to allow for access on 
Saturday mornings. NHSE&I was of the view that as these are supplementary hours 
they could be changed by just giving the required notice. The Committee acknowledged 
that supplementary opening hours can be changed after a period of notice to NHSE&I. 
While the Committee considered that the Applicant could just as easily apply to cease 
the Saturday supplementary opening hours at the Old Laira Road pharmacy with 
notice, less weight should be attached to the intention of the Applicant in putting in 
place these supplementary hours than would be the case if they were core hours.  

6.27 The Committee noted reference to services provided at the Applicant’s Old Laira Road 
pharmacy and the suggestion that as these will no longer be available at this site will 
create a gap in the provision of those pharmaceutical services.  

6.28 The Committee noted NHSE&I’s comment that pharmacies had a much greater role in 
the health care system than just dispensing prescriptions including supporting healthy 
living, self-care advice and signposting. The Committee did not disagree with this but 
noted the Applicant’s response that its Old Laira Road pharmacy supplies on average 
eight P-med items a day with an average daily sales value of £28.00. The Committee 
accepted that usage of such services was small. 

6.29 According to NHSE&I, closure of the pharmacy at Old Laira Road would reduce access 
to provision of EHC in an area where the HWB had raised concerns about the number 
of teenage pregnancies. The Committee was of the view that a reduction in access to 
EHC does not necessarily equate to a gap in pharmaceutical services provision in the 
area. The Committee further noted the Applicant’s comment that there are low levels 
of supply currently and alternative supply mechanisms are readily available. This 
includes nearby pharmacies that have been commissioned, unlike the Old Laira Road 
pharmacy, to supply EHC via an enhanced service.  

6.30 The Committee noted NHSE&I comment that the national roll-out of the Community 
Pharmacy Consultation Service and commencement of the Discharge Medicines 
Service and GP CPCS illustrate the part community pharmacies play in providing 
clinical services for patients, and these types of services are likely to be expanded upon 
in the future. The Committee has already noted available access to existing pharmacies 
in the area and had no reason to conclude that these services would be any more 
difficult to access should the Applicant’s Old Laira Road pharmacy close. 
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6.31 The Committee, whilst noting that in its representations to NHSE&I the HWB had 
expressed concern about increased footfall at the remaining site and exacerbation of 
queues there, considered that there was no information to show that the Applicant’s 
remaining pharmacy would not be able to cope with any increase for services.  

6.32 NHSE&I concluded that granting the application would create a gap in pharmaceutical 
services that could be met by a routine application. The Committee was of the view 
that any gap would not be such that it could be met by the granting of a routine 
application. 

6.33 In relation to Regulation 26A(5)(b), the Committee was mindful that it must refuse a 
consolidation application if either sites of the consolidation application are distance 
selling premises or appliance contractor premises. The Committee noted that NHS 
England, in its decision letter, states that neither pharmacy is a distance selling or an 
appliance contractor, which had not been disputed by any party. Therefore the 
Committee determined that it was not required to refuse the application under 
Regulation 26A(5)(b). 

6.34 In relation to Regulation 26A(6)(a) the Committee noted the Applicant states that the 
advanced and enhanced services provided at the continuing premises will match the 
enhanced services provided at both locations. This has not been disputed by any party. 
The Applicant further states that there will be no interruption in service provision. 
Therefore the Committee determined that it was not required to refuse the application 
under Regulation 26A(6)(a). 

6.35 In relation to Regulation 26A(6)(b) and Regulation 26A(6)(c), the Committee was of the 
view that this criteria is not relevant as the Applicant owns both premises and consents 
to the pharmacy at 324 Old Laira Road, Plymouth, Devon, PL3 6AQ  ceasing to be 
listed chemist premises as a consequence of the application. The Committee 
determined that it was not required to refuse the application under Regulation 26A(6)(b) 
or 26A(6)(c). 

6.36 In relation to Regulation 26A(7), the Committee noted that this only applies if 
Regulation 26A(4) applies. The Committee had already determined that this was not 
an application to which Regulation 26A(4) applied and so the Committee determined 
that it was not required to refuse the application under Regulation 26A(7). 

6.37 In relation to Regulation 26A(8), the Committee noted that this application was not 
being considered with any other consolidation applications and therefore Regulation 
26A(8) did not apply. 

6.38 The Committee noted that granting this application could lead to potential complications 
in the future in that the HWB could, if the proposed consolidation did go ahead and the 
pharmacy closed, consider that a gap in pharmaceutical provision had been created 
that could be met by a routine application of a type set out in Regulation 26A(5)(a). The 
Regulations only require the HWB to issue a supplementary statement saying that no 
gap that could be met by a routine application has been created if the HWB considers 
a gap would not be created. It is not the grant of the application that triggers this 
requirement; it is only if the HWB considers no gap has been created. In the current 
matter, the HWB considers that a gap will be created. If, therefore the application is 
granted and the relevant pharmacy closes, there is no certainty for the Applicant that a 
new pharmacy will not open at or near the old site. It is possible that the HWB might 
issue a supplementary statement to update the PNA indicating that a gap has been 
created and so make it more likely that applications to open a pharmacy in that location 
would be made. The Committee considered that this is a consequence of the wording 
of the Regulations. 

6.39 The Committee considered that this is ultimately a risk for the Applicant to take into 
account in deciding whether to proceed with the consolidation (knowing that it could 
result in another pharmacy opening in the area). The protection offered to the Applicant 
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in the Regulations that protects a pharmacy that has undergone a consolidation if the 
HWB agreed there was no gap does not apply to the Applicant’s position.  

7 Decision 

7.1 The Pharmacy Appeals Committee (“Committee”), appointed by NHS Resolution, 
quashes the decision of NHS England, for the reasons given above, and redetermines 
the application. 

7.2 The Committee grants the application. 

Case Manager 
Primary Care Appeals 

 
 
 


