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FILE REF:    SHA/23399 
 
 
 
 
 
DECISION MAKING BODY: NHS ENGLAND AND NHS 

IMPROVEMENT (“NHSE&I”) 
 
GDS CONTRACTOR:   MR NIKUNJ SHAH 

WHEATHAMPSTEAD DENTAL 
SURGERY 

 
DISPUTE RESOLUTION: NATIONAL HEALTH SERVICE 

(GENERAL DENTAL SERVICES 
CONTRACTS) REGULATIONS 2005 

 
RE:    END OF YEAR RECONCILIATION 
 
 
1 Outcome 

 

1.1 Based on the information provided to me, I am of the view that the methodology used to 
calculate the UDAs for the Contractor was fair and proportionate.  

1.2 I note that neither party has submitted a claim for interest with regard to this dispute so I make 
no determination in this regard. 
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RE:    END OF YEAR RECONCILIATION 
 
 
1 INTRODUCTION 
 

1.3 The contractor has referred the dispute in relation to its General Dental Services (“GDS”) 
contract for dispute resolution under the provisions of Paragraph 54 of Schedule 3 of the 
National Health Service (General Dental Services Contracts) Regulations 2005 (the 
“Regulations”). 

1.4 The Secretary of State for Health and Social Care has directed that NHS Resolution exercise 
the functions of dispute resolution on his behalf. I, as an authorised officer of NHS Resolution, 
have made this determination. 

2 APPLICATION FOR DISPUTE RESOLUTION 

2.1 By letter dated 1 October 2020 the contractor applied to NHS Resolution for dispute resolution.  

2.2 I have had regard to the following documents made available to me in consideration of this 
matter to ensure the just, expeditious, economical and final determination of this dispute: - 

2.2.1 Application letter from the Contractor dated 1 October 2020; 

2.2.2 Email from the Contractor dated 11 November 2020 with attachments:  

2.2.2.1 Copy of GDS contract; 

2.2.2.2 Copy of letter from NHS Business Services Authority (“NHS BSA”) dated 22 
October 2020 and titled “Revised year-end reconciliation – 7652790003”; 

2.2.3 Email from the Contractor dated 16 November 2020 with attachment:  

2.2.3.1 Copy of letter from NHS BSA dated 29 July 2020 and titled “Year-end 
reconciliation – 7652790003”; 
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2.2.4 Emails from the Contractor dated 07 and 16 December 2020 concerning local dispute 
resolution;  

2.2.5 Dental preparedness letters dated 25 March 2020, 15 April 2020 and 13 July 2020, 
provided by the NHS BSA; and 

2.2.6 Representations received 3 June 2021 from NHSE&I. 

3 CONTRACTOR’S APPLICATION 

3.1 The Contractor states that it is very disappointed with the Year End Reconciliation Letter and 
the clawback that has been calculated. The Contractor does not accept this because it states 
that it was categorically told by the Area Team that if you want the period of reconciliation to 
be amended then this is something the Contractor could take up once the letters were 
published.  Based on the Contractor’s achievement and all the cancellations of the NHS 
patients due to the lockdown it would have achieved 96% of its UDA target.  The Contractor 
states that it was told to submit the cancellations spreadsheet to the Area Team and 
exceptions would be made in order to prevent the clawback if there was sufficient evidence.  
This is what the Contractor purports to have submitted and states that from these figures it 
can be clearly seen that the Contractor would have achieved 96% and hence there should not 
be any clawback.   

4 REPRESENTATIONS 

From NHSE&I 

4.1 NHSE&I has reviewed the detail in the provider communications.   

4.2 The NHS BSA applied what was the most favourable outcome for this practice and used the 
very exceptional circumstance as detailed below.  The guidance and calculations where [sic] 
applied nationally to all contracts to ensure the practices were given the most favourable 
outcome and to allow for cancellations and fail to attend patients, whilst practices retained full 
contractual payment and continue to do so. 

4.3 If the previous calculations had been left in place the debt would have been £6,477.08 (NHS 
BSA letter dated 29 July 2020) but due to the exceptional calculations the was [sic] reduced 
to £3,630.35 (BSA letter dated 22 October 2020)  by using the exceptional calculation period 
from 21 March 2019 to 20 March 2020 using actual contract submission figures. 

4.4 The following information was shared with all practices by the NHS BSA. 

4.4.1 At the end of March 2019 practices were closed for 1 week due to COVID so the 
BSA calculations have made allowances for this period  

NHS England and NHS Improvement have issued guidance around the limited 
services required to be provided under your contract after 25 March 2020. This 
guidance also set out the mechanism by which the financial reconciliation will 
operate in relation to the 2019/20 financial year in order to mitigate the impact 
of COVID-19 for providers. 

We will be reviewing the final 2019/20 delivery position as soon as the data is 
available to establish the most appropriate approach for your circumstances, 
whilst providing assurances that the yearend positions of all contracts is 
calculated accurately, consistently and fairly.   

For the majority of Dental Contract Providers this will most likely mean 
identifying a favourable way to forecast your March 2020 delivery and claim 
submission.  This may result in using your March 2019 delivery or identifying 
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another, more favourable, average from a three-month period between April 
2019 and March 2020. 

In very exceptional circumstances where these two options are lower than 
actual delivery in March 2020, the actual March 2020 position will be used to 
calculate your 2019/20 Year End position. 

To reiterate, the purpose is to use a fair and reasonable approach to identify the 
most favourable position based on your individual circumstances. 

As delivery data relating to the March 2020 period, which included the start of 
government restrictions on activity, will only be considered exceptionally, there is no 
requirement to apply for dental relief as a result of COVID-19 disruption.  That is not 
to say COVID19 is not a Force Majeure issue but in using the most favourable March 
position we are trying to alleviate the delivery issues you have faced.   

4.5 The regional team and dental providers were directed by the officer of the chief dental officer.  
Information on how the process would be managed was in the public domain.  

4.6 Under the direction from the Chief dental officer practices retained 100% payment of their 
contract, again to allow for COVID implications.  

4.7 Should this practice wish to revert to the original year-end procedure pre-COVID NHSE&I are 
able to review the position again but this would negate all allowances under the COVID 
exceptions and payment arrangements. NHSE&I could use historic data to base decision but 
this may impact on a higher debt. If the practice would prefer this method it would take some 
time to collate but it is possible. 

5 OBSERVATIONS 

No observations were received. 

6 CONSIDERATION 

6.1 This application for dispute resolution relates to the underperformance of Units of Dental 
Activity (“UDAs”) for the financial year 2019/2020. The Contractor seeks to dispute NHSE&I’s 
decision not to take into account a number of cancelled appointments during the period 
February to March 2020 and the recovery of monies resulting from the calculated 
underperformance during the financial year 2019/2020. Towards the end of the financial year 
2019/20, on 11 March 2020 the World Health Organisation declared the Covid-19 outbreak a 
global pandemic. As a result of the pandemic, England alongside many other countries 
entered into periods of societal lockdown. 

6.2 I note that the end of year reconciliation statement dated 29 July 2020 was sent to the 
Contractor and on 31 July 2020 the Contactor emailed the NHS BSA to dispute the clawback 
indicated in the letter. The Contractor stated that it had sent an email during lockdown to 
indicate that it had wanted its end of year reconciliation to be calculated using April 2019 to 
March 2020. The Contractor contended that using those figures together with the cancelled 
patients as detailed on an attached spreadsheet showed it would have achieved 96% of its 
target and therefore there would be no clawback required.  

6.3 I have been provided with a copy of an email dated 21 September 2020 from NHS BSA to the 
Contractor which states that the matter was escalated to the Local Area Team on 27 August 
2020 and that whilst the Contractor’s concerns had been noted, its year end position remained 
unchanged and re-payment would commence from 1 October 2020 payments. The Contractor 
was advised that it may wish to refer the matter to NHS Resolution. On this basis I am satisfied 
that there has been some attempt at local resolution as set out on the GDS Contract, however 
the parties have been unable to resolve the dispute and therefore the Contractor has referred 
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the matter to NHS Resolution. There is no dispute from either party that local dispute resolution 
has not been entered into therefore I will proceed to consider the matter before me.  

6.4 I note that the Contractor holds a GDS Contract, a copy of which has been provided together 
with a variation notice, and these have not been disputed. 

6.5 I note that there is no dispute that the Contractor has a target of 2010 UDAs or that the 
Contractor did not manage to complete all of its scheduled dental appointments during the 
financial year 2019/20. The Contractor purports that this has resulted in a shortfall of UDAs 
for the financial year 2019/2020.  

6.6 There is no dispute between the parties that all treatment had to cease in late March 2020 as 
a result of the Covid-19 pandemic and that the cessation of treatment followed instructions 
from NHSE&I that all treatment should cease from 25 March 2020. 

6.7 The year end reconciliation letter dated 29 July 2020 states that: 

“We have finalised your year-end delivery position based on the FP17/FP17(O) data you have 
submitted using the mechanisms for financial reconciliation set out in the NHS England and 
NHS Improvement letters to all providers on 25 March 2020 and 15 April 2020 to mitigate the 
impact of COVID-19 for providers in respect of the 2019/20 financial year. 

As agreed by your Commissioning Team the most appropriate time period has been used for 
each service line (i.e. UDAs, UOAs etc.) as to not financially disadvantage your contract 
delivery due to COVID-19.” 

 

 

6.8 The letter contained the following table showing the year end reconciliation: 

Scheduled 
UDA 2019/20 

 

Less Brought 
Forward 
UDA from 
2018/19 

 

Adjusted 
Scheduled 
UDA 
2019/20 

 

Contracted 
UDA 
2019/20 

 

% 
Delivered 
UDA 
2019/20 

 

Carry 
Forward 
UDA into 
2020/21 

 

UDA 
Value 
(£) 

 

Clawback (£) 

 

1,826.40 28.00 1,798.40 2,010.00 89.47 0.00 30.61 6,477.08 

 

6.9 The letter went on to state: 

“The following time period was used to calculate your UDA activity for the 2019/20 financial 
year to mitigate the impact of COVID-19 on your contract: 

March 2019 to February 2020 

These details are available in your Year-End statement in Compass.” 

6.10 I note that a revised end of year reconciliation statement was sent to the Contractor on 22 
October 2020. This letter stated that: 

“We recently communicated that we were reviewing year-end positions due to an exceptional 
circumstance as a result of Covid-19 for the Year End 2019/20 reconciliation. This was to 
ensure that we are applying the NHS England & NHS Improvement Preparedness letters to 
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all providers on 25 March 2020 and 15 April 2020 in a consistent manor and to mitigate the 
impact of COVID-19 on all providers.  

NHS England and NHS Improvement have instructed us, on their behalf, to communicate your 
revised year-end delivery position for 2019/20 and to take appropriate actions to reconcile this 
against your contractual activity.  

We have reviewed your year-end delivery position based on the FP17/FP17(O) data you have 
submitted and as agreed by your Commissioning Team the most appropriate time period has 
been used for each service line (i.e. UDAs, UOAs etc) as to not disadvantage your contract 
delivery due to COVID-19.” 

6.11 The letter contained the following table showing the revised year end reconciliation: 

Scheduled 
UDA 2019/20 

 

Less Brought 
Forward 
UDA from 
2018/19 

 

Adjusted 
Scheduled 
UDA 
2019/20 

 

Contracted 
UDA 
2019/20 

 

% 
Delivered 
UDA 
2019/20 

 

Carry 
Forward 
UDA into 
2020/21 

 

UDA 
Value 
(£) 

 

Clawback (£) 

 

1919.4 28 1891.4 2010 94.1 0 30.61 3630.35 

 

6.12 The letter went on to state: 

“The following time period was used to calculate your UDA activity for the 2019/20 financial 
year to mitigate the impact of COVID-19 on your contract:  

21 March 2019 to 20 March 2020  

These details are available in your Year-End statement in Compass.”  

6.13 NHSE&I state that the information detailed at 4.4 above was shared with all practices by the 
NHS BSA. I have been provided with copies of “Dental preparedness” letters dated 25 March 
2020, 15 April 2020 and 13 July 2020 which were part of a series of regular updates sent to 
all dental practices regarding the emerging Covid-19 situation and included information 
regarding the methodologies to be used in the year-end reconciliation for the financial year 
2019/2020. 

6.14 I note that when the initial year end reconciliation letter was sent to the Contractor in July 
2020, the period March 2019 to February 2020 had been used in order to mitigate the impact 
of Covid-19 on the Contractor. However this was reviewed in October 2020, with only the 
period from 20 to 31 March 2020 being replaced with the same period from 2019, and the 
Contractor’s position having improved with the percentage of UDAs delivered increasing from 
89.47% to 94.1% and the amount of clawback having reduced from £6,477.08 to £3630.35 
accordingly. I note NHSE&I’s view that “The NHS BSA applied what was the most favourable 
outcome for this practice and used the very exceptional circumstance as detailed below. The 
guidance and calculations where [sic] applied nationally to all contracts to ensure the practices 
were given the most favourable outcome and to allow for cancellations and fail to attend 
patients, whilst practices retained full contractual payment and continue to do so.” I note that 
the final sentence of this comment must be incorrect.  It is correct that the contractor retained 
full contractual payment until the end of the relevant financial year but by virtue of the clawback 
now the subject of this dispute, they do not “continue to do so.”  I have therefore disregarded 
this comment.   

6.15 I note that the Contractor has not disputed the methodology used to calculate its year end 
reconciliation, stating only that it was told to submit a spreadsheet of cancelled appointments 
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from February to March 2020 and that this would be considered. I note that the spreadsheet 
of patients provided does not indicate the dates of the treatment that would have been carried 
out and/or the dates on which the UDAs would have been incurred by the Contractor, in 
respect of each patient, had the dental appointments not been cancelled. I am not satisfied 
that the Contractor has evidenced an exceptional position and that the national approach and 
methodology was inappropriate to apply in these circumstances. I am satisfied in this instance 
that the BSA reviewed the matter and used its discretion in applying the most advantageous 
methodology and in doing so improved the Contractor’s position. I determine that clawback 
can proceed on this basis. 

6.16 From the information before me I am of the view that the outcome for the Contractor has 
resulted in a fair position in that the methodology used has credited the Contractor with an 
additional 93 UDAs for the period 20 to 31 March 2020.  

7 DECISION 

7.1 Based on the information provided to me, I am of the view that the methodology used to 
calculate the UDAs for the Contractor was fair and proportionate.  

7.2 I note that neither party has submitted a claim for interest with regard to this dispute so I make 
no determination in this regard. 

 
 

Head of Operations, Primary Care Appeals 
 


