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FILE REF:    SHA/24450 
 
 
 
 
 
DECISION MAKING BODY: NHS COMMISSIONING BOARD (“NHS 

ENGLAND”) 
 
GDS CONTRACTOR:   DALTON DENTAL CARE LIMITED 

17 BROAD LANE 
DALTON 
HUDDERSFIELD 
HD5 9BU 

 
DISPUTE RESOLUTION: NATIONAL HEALTH SERVICE 

(GENERAL DENTAL SERVICES 
CONTRACTS) REGULATIONS 2005 

 
RE:    APPLICATION FOR DISPUTE  
    RESOLUTION WITH REGARD TO  
    YEAR END RECONCILIATION  
    2019/2020 
 
1 Outcome 

 
1.1 Following a review of the Contractor’s particular circumstances, including the self-isolation of 

dentists within the practice, NHS England should consider whether the Contactor would have 
performed more than 288 UDAs but for the temporary suspension.   

1.2 I conclude that NHS England should review this matter and set out, with reasons, the UDA to 
be applied for March 2020. 

1.3 I note that no party has submitted a claim for interest with regard to this dispute so I make no 
determination in this regard.  
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(GENERAL DENTAL SERVICES 
CONTRACTS) REGULATIONS 2005 

 
RE:    APPLICATION FOR DISPUTE  
    RESOLUTION WITH REGARD TO  
    YEAR END RECONCILIATION  
    2019/2020 
 
1 INTRODUCTION 
 

1.4 The Contractor has referred the dispute in relation to its General Dental Services (“GDS”) 
contract for dispute resolution under the provisions of Paragraph 54 and Paragraph 55 of 
Schedule 3 of the National Health Service (General Dental Services Contracts) Regulations 
2005 (the “Regulations”). 

1.5 The Secretary of State for Health and Social Care has directed that NHS Resolution exercise 
the functions of dispute resolution on his behalf. I, as an authorised officer of NHS Resolution, 
have made this determination. 

2 APPLICATION FOR DISPUTE RESOLUTION 

2.1 By letter dated 3 October 2020 the Contractor applied to NHS Resolution for dispute 
resolution.  

2.2 I have had regard to the following documents made available to me in consideration of this 
matter to ensure the just, expeditious, economical and final determination of this dispute: - 

2.2.1 Letter from the Contractor dated 3 October 2020, together with enclosures; 

2.2.2 Emails from the Contractor dated 13, 14, 22 and 23 December 2020, together with 
enclosures; 

2.2.3 Email from the Contractor dated 28 January 2021 together with enclosure; and 

2.2.4 Email from NHS England dated 25 June 2021 with enclosures. 

3 CONTRACTORS APPLICATION 
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3.1 The Contractor would like to appeal against the rejection of the "force majeure" claim for its 
practice.  I have been provided with the following from the Contractor.   

3.2 Whilst the Contractor understands the methodology used, it cannot agree that any of the 
options offered for calculating UDAs for March 2020 accurately reflect the number of UDAs 
that would have been achieved. 

3.3 As the Contractor stated in its original letter accompanying its claim, the Contractor 
acknowledges that the practice was behind in UDAs prior to March 2020. This was due to an 
associate reducing hours and then leaving in October 2019. As it was unable to find a new 
associate, another dentist at the practice intended to work extra hours. However, due to the 
illness of a parent, she could not work the extra hours promised until carers were arranged. In 
March, she was intending to work full-time hours. 

3.4 The extra hours which were to be provided in March would have achieved significantly more 
UDAs than any other month in the 19/20 UDA year. This means that any of the 3 options used 
to calculate the Contractor’s UDAs for March would not give a realistic figure. 

3.5 Three dentists working the hours planned at the practice would have been 62 dental working 
days but due to Covid 19 only 31 dental working days were achieved. In the 31 dental days, 
1316 UDAs were achieved and it is likely that this would have been at least replicated if the 
other 31 dental working days had been able to be fulfilled. Option 3 has suggested a figure of 
approximately 1600 UDAs for the whole of March which is obviously not an accurate reflection 
of UDAs likely to have been achieved. After the COO advised practices to stop doing AGPs, 
there were 7 working days until the end of March. This would have been 20 dental working 
days for its practice and would have resulted in 850 UDAs based on the average from the 
days worked in the rest of the month - again significantly more than has been given under 
Option 3. This last figure is without taking into account days not worked due to self-isolation 
of 2 dentists. 

3.6 The Contractor understands from advice it has been given, that the NHS England Dental 
Policy Booklet allows you to exercise discretion in this matter and you can accept its claim. 
Obviously, like all businesses, the Contractor is facing a huge financial burden and strain at 
this time, allied with the significant stress involved in providing dentistry in the Covid 19 
climate. As you will see from the brief description, this is in addition to the stress and difficulties 
the business faced earlier in the year. The UDA abatement would result in a huge financial 
impact on the practice at a time when it has extra financial burdens due to Covid 19 and would 
obviously stop rather than curtail plans for further investment in improvements in the practice 
infrastructure including those to reduce fallow time following AGPs. The abatement has 
already significantly reduced practice income, and clawback would prove another significant 
blow to practice finances.  

3.7 The practice has a very good record of meeting its UDA targets, with overachievement of 
UDAs being achieved until 18/19, when the Contractor still achieved over 96% of its UDAs 
against a very challenging last 4 months when its UDAs were significantly impacted. 

3.8 Together with their application for dispute resolution the Contractor also included: 

3.8.1 A copy of the Force Majeure form completed by the Contractor (undated); 

3.8.2 A copy of a letter from NHS BSA to the Contractor dated 30 July 2020; 

3.8.3 A copy of a letter from the Contractor to NHS BSA dated 18 August 2020; 

3.8.4 A copy of an email from NHS BSA to the Contractor dated 28 August 2020; 

3.8.5 A copy of an from the Contractor to NHS BSA dated 6 September 2020; 

3.8.6 A copy of a letter from NHS BSA to the Contractor dated 10 September 2020; 
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3.8.7 A copy of an email from NHS BSA to the Contractor dated 12 October 2020; 

3.8.8 A copy of an email from NHS BSA to the Contractor dated 16 October 2020; 

3.8.9 A copy of an email from the Contractor to NHS BSA dated 16 October 2020; and 

3.8.10 A copy of the GDS Contract. 

4 REPRESENTATIONS  

From NHS England  

4.1 The response from NHS England included the following documents: 

4.1.1 A copy of local dispute resolution dated 24 June 2021 which includes background to 
the issues from a commissioner perspective; 

4.1.2 Copy of the Panel decision in response to the request for dental relief dated 22 June 
2021; 

4.1.3 A copy of an email from NHS England to the Contractor dated 23 March 2020; 

4.1.4 A copy of an email from the Contractor to NHS England dated 23 March 2020; 

4.1.5 A copy of an email from NHS England enclosing “Letter to dentists in regards to 
COVID-19” dated 20 March 2020; 

4.1.6 Extract from the Dental Policy Book section 17.7 “Contract Compliance”; 

4.1.7 A copy of the Force Majeure form completed by the Contractor; 

4.1.8 Exceptional circumstances Panel Agenda and Decision log dated 10 September 
2020; 

4.1.9 Extract from the Dental Policy Book section 17 “Force Majeure”; 

4.1.10 Extract from the Year End Operating Procedure between NHS England and NHS BSA 
with reference to “Force Majeure/Exceptional Events”; 

4.1.11 Letter to the Contractor “Re: Covid-19 related applications for dental relief (force 
majeure or exceptional event)” dated 11 June 2021; 

4.1.12 Letter from the Contractor to Primary Care Appeals setting out their application for 
dispute resolution dated 3 October 2020; 

4.1.13 Letter from NHS England to the Contractor dated 30 July 2020 setting out the 
methodology for each of the three options; 

4.1.14 Letter from NHS England to the Contractor dated 22 October 2020 “Revised Year end 
Reconciliation”; 

4.1.15 Spreadsheet entitled “Timeline Contractor emails” with the following attachments: 

4.1.15.1 Email from the Contractor to NHS England dated 21 August 2020; 

4.1.15.2 Email to the Contractor from NHS England dated 28 August 2020 confirming 
the year end data options for 2019/2020; 



5 
 

4.1.15.3 Completed Force Majeure application from the Contractor together with 
emails between parties requesting this in a format which could be read; 

4.1.15.4 Email from NHS England to the Contractor dated 18 September 2020 
rejecting the application for Force Majeure; 

4.1.15.5 Emails from the Contractor to NHS England dated 7 and 8 October 2020 
disputing the rejection of the Force Majeure application; 

4.1.15.6 Email from NHS England to the Contractor dated 12 October 2020 advising 
that the query was resolved and directing them to make an application for 
dispute resolution if they remain dissatisfied; 

4.1.15.7 Email from the Contractor to NHS England dated 16 October 2020 
disagreeing that the query was resolved;  

4.1.15.8 Email from NHS England to the Contractor dated 16 October 2020 advising 
that the query is resolved and to contact NHS Resolution if they remain 
dissatisfied; 

4.1.15.9 Email from the Contractor to NHS England dated 4 January 2021 advising 
that they had contacted NHS Resolution; and 

4.1.15.10 Email from NHS England to the Contractor dated 15 January 2021 advising 
that they were unable to rescind the breach notice and providing contact 
details for NHS Resolution of appeals@resolution.nhs.uk. 

Extract from the document “Background to issue from a commissioner perspective”: 

4.2 Contractor contacted BSA on the 22nd March 2020 who subsequently forwarded the 
correspondence to the NHSE Contracts Manager on the 23rd March 2020. 

4.3 The contractor had forwarded a Force Majeure in response to an email sent to all contractors 
on the 20th March 20202 stating practices would not be penalized for reporting exceptional 
circumstances and Force Majeure within five days following an incident as stated in the Policy 
Book for Primary Dental Services (Reference 1) & (Reference 2) 

4.4 The practice informed NHSE that they had two dentists isolating one from began the 5th March 
2020.and the other from the 20th March 2020. At the time there was no Covid testing available 
and therefore the practice was acting in the best interests of patients and staff and following 
government guidelines. (Reference 3) 

4.5 The national guidance around staying at home was then issued to all on the 20th March 2020. 

4.6 During the Month of March 2020, the practice managed to deliver a total of 28.5 days activity 
against the 62 days of activity planned. During the last seven days of March the practice only 
saw emergency patients as they were required to do so by the SOP.  

4.7 On the 21st August 2020 the provider wrote to the BSA and copied in the NHSE Contract 
Manager disputing year-end figures detailing Covid, personal issues of an associate and one 
associate leaving the practice as the reasons for not achieving the activity requirements. 
(CWT001) 

4.8 The BSA responded on the 28th August 2020 and attached a Force Majeure form for the 
practice to complete if they weren’t happy with the response given in the email. (CWT002)  

4.9 On the 6th September 2020 the Force Majeure application was received by the BSA. 
(CTW003) 

mailto:appeals@resolution.nhs.uk
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4.10 Between the 6th and 10th September 2020 there were a number of emails exchanges between 
the BSA and Dalton Dental Practice this was due to the Force Majeure being received in a 
format that could not be opened. (CWT 004, 005 & 006) 

4.11 The Force Majeure received on the 10th September 2020 detailed that Covid self isolation of 
two dentists was the only issue raised. 

4.12 On the 10th September 2020 a Force Majeure panel was held to review the Force Majeures 
received. At the panel the decision was not upheld by NHSE due to Covid 19 being sighted 
as the issue. (Reference 4) 

4.13 At Year end 19/20 providers were given the most favourable position between four options. 
The same methodology was used for each contractor to ensure consistency and fairness was 
applied. Dalton Dental Practice was given option 3. (Reference 5) 

4.14 Although in 17.1 of the Dental Policy Book it clearly states that pandemic can be taken as a 
Force Majeure, in the 19/20 The Year End operating procedure it was documented that Force 
Majeure of Covid 19 would not be taken into consideration due to the four methodologies that 
had been applied at year end, as this covered all eventualities relating to all Covid issues 
experienced by individual practices. (Reference 6) & (Reference 7)  

4.15 On the 18th September 2020 the Contracts Manager informed the BSA of the panel’s decision 
and asked that a payment plan be set up as per the requirements of the year-end letter. 
(CWT007) 

4.16 There was further communication between the BSA and the provider due to the BSA not being 
able to open the attachments this was resolved on the 8th October 2020 (CWT 008 009 & 010) 

4.17 On the 12th October 2020 the provider returned an email to the Caseworker at the BSA 
regarding his unhappiness about NHSE not allowing the Force Majeure and the unfavourable 
position of his year-end. (CWT011) 

4.18 The Caseworker responded to the practice the same day however the practice returned the 
email asking what the next steps would be and the Caseworker responded giving the practice 
the address for Primary Care Appeals. (CWT 012 & 013) 

4.19 On the 24th November 2020 the principle Dentist emailed NHSE Project Support Officer, 
asking that someone could respond to his email. The Project Support Officer had initially sent 
him the Breach letter for this contract. The Dentists emailed stated he was unhappy about the 
figures and explained he had previously disputed this with the BSA and in turn the Primary 
Care Appeals process but hadn’t received a response. This communication was then passed 
to the NHSE Contract Manager, to respond to, which she did on the 4th January 2021. 

4.20 The Primary Case Administrator received an application for dispute resolution on the 29th 
December 2020 and emailed dental cases to determine who was the best person to deal with 
the email. (PCAT001) The same day these were sent via the Document transfer System to 
the BSA. (PCAT002)  

4.21 On the 30th January 2021 the link had expired and was they were re sent again via the 
document transfer system to the BSA Caseworker (PCAT005) the NHSE Contract Manager 
responded to the dentist on the 4th January 2021 explaining about the Breach Dispute Process 
and that it is managed by the BSA team. On the same day the email trail was forwarded to 
the Caseworker in the BSA team (CWT014) 

4.22 On the 15th January 2021 the Caseworker, BSA responded to the Dentist again giving details 
of the Primary Care Appeal process. (CWT015) 

4.23 On the 29th January 2021 the BSA Case Worker sent all the documents needed to the appeals 
email address (PCAT008) 
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4.24 The Technical Case Manager for Primary Care Appeals sent a letter to the caseworker on the 
26th February 2021 stating they had not received observations and was to use to use the other 
parties instead [sic]. They then explained they were to proceed to consider the application. 
(PCST 009) 

4.25 From the 12th until the 29th March 2021 there were three emails exchanged. The emails 
requested letters regarding underperformance and any email or letters relating to the claim. 
(PCAT 010 011 & 012) 

4.26 A copy of the appeal to PCA from the provider is available at Annex. 

4.27 There is no further correspondence. 

The Record of the Panel decision stated: 

4.28 On 22nd June 2021, a local Appeal Panel duly considered the information submitted by Dalton 
Dental Care Limited, of 17 Broad Lane, Dalton Huddersfield HD5 9B (Contract Number 
141976/0001), to support their request for dental relief, for the year ended 31 March 2020. 
The Appeal Panel’s membership included two regional dental commissioning leads, one of 
whom was Chair, and one dental practice advisor. 

4.29 The Appeal Panel has taken into account the case presented by the contractor in their request 
for claims for dental relief due to force majeure events and reconsidered the decisions taken 
to date. 

4.30 The decision of the panel is not to grant dental relief in this instance. The panel determined 
that based on the information submitted, the decision to reject the application for force majeure 
was in line with published NHS England force majeure policy, for the following reasons: 

4.30.1 The Panel considered that the two members of staff who self-isolated (from 5th and 
20th March), due to Covid, was a business continuity and planning issue and not within 
the scope of the force majeure policy or an exceptional circumstance. The Panel were 
of the view that the national approach for determining the year-end position sufficiently 
mitigated any impact the short-term issue may have had on practices. In the 2019/20 
year-end operating procedure it was documented that Covid-19 would not be 
considered a force majeure as four methodologies were to be applied to calculate a 
year-end position, which aligned the most advantageous year end position to all 
practices. It was noted that for this provider, the original offer of the third option for 
calculating year end was superseded by the fourth methodology, in October 2020, 
which was the most advantageous year end position for this practice. 

4.30.2  Then Panel acknowledged staffing and family issues, outlined by the provider in a 
letter dated 3rd October 2020; this information was not included by the provider as part 
of the submitted request for dental relief as a force majeure or exceptional 
circumstance. The Panel noted that should this request have been formally received 
this issue would have been considered as having occurred sufficiently early within the 
financial year for the contractor to have made provision, via their business continuity 
and contingency policies and procedures, to ensure that alternative arrangements 
were made to make good the deficit in contracted activity. 

Contained within the response from NHS England was the response from NHS BSA who made the 
following representations: 

4.31 The process for the Year-End 2019/20 reconciliation was decided centrally by NHSE&I to 
mitigate the impact of COVID-19 on dental contracts and was applied fairly and consistently 
across England. It was not possible to reconcile the Year-End 2019/20 position outside of the 
methodology decided by NHSE&I, as described in the Dental Preparedness letters.  

4.32 The letter outlined the three additional methodologies that would be available to contractors:  
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4.33 “A number of practices have queried the application of the March 2019-February 2020 activity 
period for the purposes of calculating 2019/20 contract reconciliation. This is a particular issue 
where activity levels in March 2020 had been anticipated to be higher than March 2019, or 
where the practice had opened after 1 March 2019. In recognition of these circumstances, 
practices may agree with their commissioner to use the following activity from the Compass 
system as the basis for 2019/20 contract reconciliation:  

a) 11 months April 2019 to February 2020  

plus  

b) in agreement with commissioners, an additional month that may be one of:  

March 2019 (default)  

March 2020 or 

average UDA delivery over an appropriate three-month period in 2019/20 
agreed with their commissioner.  

Any clawback repayments relating to contract year 2019/20 may be payable over the financial 
year, with full balance payable by 31 March 2021.”  

4.34 In addition to the above in October 2020 a fourth, exceptional methodology was considered 
for all dental contractors in England which is described as:  

4.34.1 “using the standard methodology for the 2019/20 financial year up to and including a 
date of completion 20 March 2020 with the addition of FP17 scheduled March 2019 
to June 2019 with a date of completion from 21 March 2019 – 31 March 2019.”  

4.35 This in essence replaced the period from 20 – 31 March 2020, when practices had been 
instructed to close, with activity for the period from 2019. 

4.36 Operationally, it would have been incredibly challenging and time consuming for 
commissioners to agree with each contractor individually which of the methodologies to use 
and as such, the NHS BSA identified as part of the Year-End reconciliation the financial 
position that would disadvantage the contract the least in terms of performance and had this 
signed off by the commissioning teams prior to the publication of the letter on 29 July 2020.  

4.37 Option 3 (average UDA delivery over an appropriate three-month period in 2019/20 agreed 
with their commissioner) was identified as the financial position that would disadvantage the 
contract the least in terms of performance. To add to this, the three-month period selected by 
the NHS BSA and was representative of the highest mean activity.  

4.38 The events that [the Contractor] describes in his letter dated 18 August 2020, namely 
departure of an associate dentist in October 2020 and the illness of a parent of another dentist, 
would also not be considered allowable force majeure events. NHS BSA attaches a list of 
allowable and non-allowable events, taken from Annex 49 of the Policy Book for Primary 
Dental Services.  

4.39 Although it is acknowledged that in usual circumstances “a pandemic disease of 
circumstances that might otherwise be considered “an act of God”” would be considered an 
event that would evoke the force majeure provision, the steps taken by NHSE&I, and 
subsequently the NHS BSA, were considered sufficient to mitigate the impact of the pandemic 
on contractors, thus negating this as a force majeure event. 

4.40 NHS BSA included a copy of the “fourth of the series of regular updates to general dental 
practices and community dental services regarding the Covid-19 situation” dated 15 April 
2020. 
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4.41 In addition, NHS BSA also enclosed a copy of an extract from Policy Book for Primary Dental 
Services, Annex 49, with regard to “Force Majeure/Exceptional Event”. 

From the Contractor 

4.42 The Contractor feels its force majeure claim was not treated in a fair and equitable manner as 
no account was taken of the number of UDAs that would have been achieved in March 2020 
without the effect of the pandemic. None of the three options given to predict UDAs for this 
final month make any allowance for the fact that extra working hours were put in place to 
ensure that the yearly UDA target was achieved- for example an average of the monthly UDAs 
over the year cannot be a fair measure.  

4.43 The absence of two performers due to self-isolation in March has not been taken into account: 
as a practice it adhered to government guidelines, and it has done the Contractor a disservice 
and led to a severe financial penalty.  

4.44 As only approximately half the dental hours were undertaken, entirely due to the force majeure 
of Covid 19, it is fair to assume that the practice would have doubled the UDAs achieved in 
that time. Over 1300 UDAs were actually achieved - with a significant number of band 3 
treatments still to be completed - this would comfortably have been more than doubled. Even 
the number actually achieved had been affected by the affect [sic] of the pandemic with a 
significant number of patient cancellations in February and March.  

4.45 The Contractor contends that the practice has been significantly financially damaged by the 
UDA delivery profile calculation, which contradicts the statement on the delivery profile that 
this would not be the case and statements to this effect from others, including the chief dental 
officer. 

4.46 UDAs at the practice were in excess of 96% for the four previous years, with three of those 
years being over well over 100%, therefore the Contractor feels that no discretion has been 
exercised in the delivery calculation - discretion which is allowed in the NHS England Dental 
Policy Booklet.  

4.47 Obviously the proposed clawback would have a severe financial impact on the practice. The 
staff and associates have worked extremely hard and have been paid fully during the 
pandemic, with no recourse to furlough. This has been an immensely stressful and difficult 
time for all dental teams due to its uniquely close contact with people being treated. 
Implementing the clawback would make it impossible to invest in the infrastructure of the 
practice with the likely cancellation of planned improvements and a likely pay freeze for its 
hard working and dedicated staff. 

4.48 The Contractor would request that the appeal is looked at not according to the 3 very limited 
options offered in the delivery calculation, but with discretion and the decency to look at the 
extra hours worked and planned to be worked in March 2020 and the certainty that significantly 
more UDAs would have been achieved than allowed for in any of the options in the delivery 
calculation. 

5 OBSERVATIONS 

No observations were received from either party. 

6 ADDITIONAL INFORMATION  

6.1 In accordance with my power at paragraph 55(13) of Schedule 3 of the Regulations which 
permit 'the adjudicator wide discretion in determining the procedure of the dispute resolution 
to ensure the just, expeditious, economical and final determination of the dispute' I required 
the parties to provide copies of the NHS England (or other) letters and guidance issued to 
dental contractors in relation to the matter in dispute and the letter issued to the Contractor 
regarding its final year end delivery. 
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6.2 The Contractor provided me with a copy of the “Year-end reconciliation” letter dated 29 July 
2020 as well as the guidance document from NHS BSA entitled “NHSBSA Dental Provider 
Assurance Year End Reconciliation 2019/20 (Covid-19 response)”. 

6.3 NHS BSA provided copies of the letters as requested as well as copies of the regular updates 
that were sent to general dental practices and community dental services regarding the Covid-
19 situation dated, 25 March 2020, 15 April 2020 and 13 July 2020.  In addition NHS BSA also 
provided a copy of the “Revised Year-end reconciliation” dated 22 October 2020.  Copies of 
these letters were provided to the Contractor who was given the opportunity to provide 
observations on them.  No observations on these letters were received.   

7 CONSIDERATION 

7.1 I note that the application for dispute resolution is in relation to the underperformance of UDAs 
for the period 2019/2020 and the year-end reconciliation for 2019/2020. The Contractor seeks 
to dispute NHS England’s decision not to use its discretion regarding the methodology used 
to calculate the total UDAs for the year and also disputes the recovery of monies resulting 
from this underperformance for the year 2019/2020. 

7.2 I note that I have been provided with background to the dispute.  I also note reference to the 
NHS England Policy Book for Primary Dental Services.  I have been provided with an extract 
from the Policy Book, taken from Annex 49 with regard to Force Majeure, and whilst I have 
not been provided with a copy of the Policy Book or the full Annex 9, there is no dispute 
between the parties that the provisions set out in the book apply.  Parties have made reference 
to the financial measures which were implemented to mitigate the effects of disruption to 
dental services in March 2020 and the Dental Preparedness letters.  I have been provided 
with copies of these letters and further note the link contained in the letter of 29 July 2020 from 
NHS England to the Contractor.  

7.3 I note that the year end reconciliation statement, dated 29 July 2020 was sent to the Contractor 
and subsequent to receiving this, the Contractor wrote to NHS BSA Dental Services asking 
for the figures to be reviewed.  I note that a revised year end reconciliation statement, dated 
22 October 2020, was then issued to the Contractor. 

7.4 I also note that the Contractor submitted a Force Majeure claim and that following 
correspondence between the NHS BSA Dental Services, on behalf of NHS England and the 
Contractor, NHS BSA Dental Services wrote to the Contractor on 10 September 2020 advising 
that a decision had been made not to grant dental relief in this instance for the following 
reasons: 

“The process for the Year End 2019/20 reconciliation was decided centrally by NHS England 
and NHS Improvement to mitigate the impact of Covid-19 on dental contracts and has been 
applied fairly and consistently across England.  The issues raised in your Force Majeure 
application have already been addressed by NHS England and NHS Improvement. 

In accordance with the instruction from NHS England and NHS Improvement, outlined in the 
Dental Preparedness letters and as directed by your Local Commissioning Team, option 3 
has been identified as the financial position that will disadvantage you the least in terms of 
performance for your UDA service line.” 

7.5 The letter went on to state that if the Contractor remained dissatisfied they should contact 
NHS BSA within 28 days.  Following correspondence between the Contractor and NHS BSA, 
the Contractor was advised, on 16 October 2020, that the Force Majeure issue was resolved 
but that if they remained dissatisfied with the decision they could refer the matter to NHS 
Resolution. 

7.6 I am of the view, from the information before me and copies of correspondence, that there has 
been some attempt at local dispute resolution as set out in the GDS Contract; however the 
parties have been unable to resolve this and therefore the Contractor has referred the matter 
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in dispute to NHS Resolution.  There is no dispute from either party that local dispute resolution 
has not been entered into and therefore I will proceed to consider the matters before me. 

7.7 I note that the Contractor holds a GDS Contract, a copy of which was provided and has not 
been disputed. 

7.8 From the information provided I note that there is no dispute that the Contractor was required 
to provide 18,170 UDAs in the financial year 2019/20 and further that the Contractor did not 
manage to complete all of the scheduled appointments which has resulted in a shortfall of 
UDAs for the year 2019/20. 

7.9 I note that routine, non-urgent dental treatment was suspended with effect from March 2020 
as a result of the Covid-19 pandemic.  I am aware of NHS England’s letter of 25 March 2020 
to dental contract holders which states “All routine, non urgent dental care including 
orthodontics should be stopped and deferred until advised otherwise” and that this is not 
disputed by parties.  I further note from NHS England’s letter dated 28 May 2020 regarding 
the resumption of services which states “On 25 March we wrote to dental practices setting out 
the immediate changes to services due to the overriding need to limit transmission of Covid-
19.  These included: deferring routine, not urgent dental care including orthodontics …”.  There 
is no dispute from the parties that treatment had to cease in March 2020 as a result of the 
Covid-19 pandemic and that the cessation of treatment followed instructions from NHS 
England.   

7.10 I am mindful that the reconciliation for 2019/2020 is an exceptional circumstance, in a national 
response to a pandemic during which no dental services were provided for the last days of 
March 2020.   

7.11 I note from the NHS BSA Dental Provider Assurance, Year-end reconciliation 2019/20 (Covid-
19 response) circular that “We understand the challenges that the Covid-19 outbreak has 
placed on dental contractors, so are taking this opportunity to keep you updated on how we’re 
implementing NHS England and NHS Improvement’s Year-End Reconciliation process for 
2019/20.” 

7.12 The guidance went on to state: 

NHS England and NHS Improvement’s letters to all providers on 25 March 2020 and 15 April 
2020 specified some changes to the 2019/20 Year-End Reconciliation process and 
acknowledged that in most years, dental activity is high during the month of March.  This year, 
however, the majority of contractors have felt the impact of Covid-10. 

To recap the initial letter specified a methodology for calculating the 2019/20 Year-End 
Reconciliation process 

For the purposes of calculating year end contract delivery, we will consider the year 
to be March 2019 - February 2020 and we will apply March 2019 data instead of 2020; 

The letter issued on 15 April 2020 provided further clarification, and recognised March 2019 
would not necessarily be representative of a typical year end month. 

… 

How does this affect you? 

Activity Data 

The NHSBSA will continue to work with NHS England and NHS Improvement and your local 
commissioning team to reconcile your contract.  The year-end data will be available from 1 
July 2020 onwards. Once this data is available, we will be able to identify the financial position 
that does not disadvantage you in performance terms, in agreement with your local 
commissioner 
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Option 1. March 2019 – February 2020 
Calculation of year-end delivery for March 2019 to February 2020 will include activity 
submitted within the two months after treatment completion and included on subsequent 
schedules. For March 2019 this includes activity started in March 2019 and completed and 
scheduled by July 2019. For February 2020 this includes activity completed on February 2020 
and started and scheduled by June 2020. As per NHS England and NHS Improvement’s email 
to Providers on 22 April2020, it has been agreed that the two month rule, for the submission 
of FP17s has been relaxed for this short period, to ease the administrative burden on 
practices. 

Option 2· April 2019- March 2020 
This will include activity submitted up to and including the June 2020 Schedule. For example 
completed courses of treatment for March 2020 submitted by 23 June 2020 will be included. 

Option 3 – 11 months April 2019 to February 2020 plus an average UDA delivery over an 
appropriate three month period. 
The NHSBSA will identify the three consecutive months in financial year 2019120, that reflects 
the preferential seasonal trend and the average monthly activity for that period will then be 
applied. 

7.13 I note that the original Year-end reconciliation letter of 29 July 2020 set out the methodology 
which had been used by NHS England as well as the reconciliation table for the Contractor as 
follows: 

 

Scheduled 
UDA 
2019/20 

Less 
brought 
forward 
UDA 
from 
2018/19 

Adjusted 
Scheduled 
UDA 
2019/20 

Contracted 
UDA 
2019/20 

% 
Delivered 
UDA 
2019/20 

Carry 
forward 
UDA into 
2020/21 

UDA 
Value 
(£) 

Clawback 
(£) 

16,638.47 706.00 15,932.47 18,170.00 87.69 0.00 32.24 72,138.07 

 

7.14 And the letter went on to state: 

The following time period was used to calculate your UDA Activity for the 2019/20 financial 
year to mitigate the impact of Covid-19 on your contract: 

7.14.1 April 2019 to February 2020, plus an average UDA delivery over an appropriate three-
month period in 2019/20 

7.15 I note that this was disputed by the Contractor and a revised Final Year-end reconciliation 
letter dated 22 October 2020 was issued to the Contractor. 

7.16 It is against the letter of 22 October 2020 which the Contractor seeks to apply for NHS dispute 
resolution. 

7.17 The letter of 22 October 2020 from NHS BSA Dental Provider Assurance on behalf of NHS 
England states: 

We recently communicated that we were reviewing year-end positions due to an exceptional 
circumstance as a result of Covid-19 for the Year End 2019/20 reconciliation. 

This was to ensure that we are applying the NHS England & NHS Improvement Preparedness 
letters to all providers on 25 March 2020 and 15 April 2020 in a consistent manor and to 
mitigate the impact of Covid-19 on all providers. 
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NHS England and NHS Improvement had instructed us, on their behalf, to communicate your 
revised year-end delivery position for 209/20 and to take appropriate actions to reconcile this 
against your contractual activity. 

We have reviewed your year-end delivery position based on the FH17/FP17(O) data you have 
submitted and as agreed by your Commissioning Team the most appropriate time period has 
been used for each service line (i.e. UDAs, UOAs etc.) as to not disadvantage your contract 
delivery due to Covid-19. 

7.18 The letter of 22 October 2020 contained the following table showing the year end reconciliation 
and confirming that these details are available in the Year-end statement on CoMPASS. 

Scheduled 
UDA 
2019/20 

Less 
brought 
forward 
UDA 
from 
2018/19 

Adjusted 
Scheduled 
UDA 
2019/20 

Contracted 
UDA 
2019/20 

% 
Delivered 
UDA 
2019/20 

Carry 
forward 
UDA into 
2020/21 

UDA 
Value 
(£) 

Clawback 
(£) 

16,760.6 706 16,054.6 18,170 88.36 0 32.24 68,200.39 

 

7.19 The letter went on to state: 

The following time period was used to calculate your UDA activity for the 2019/20 financial 
year to mitigate the impact of Covid-19 on your contract: 

21 March 2019 to 20 March 2020 

These details are available in your Year-end statement in Compass 

7.20 I note that there are 3 options as to how the total UDAs can be calculated for the year 
2019/2020 which are set out in the NHS BSA Dental Provider Assurance, Year-end 
Reconciliation 2019/20 (Covid-19 response) circular as set out above. 

7.21 I note that NHS BSA states that in October 2020 a fourth, exceptional methodology was 
considered for all dental contractors which is described as: 

“using the standard methodology for the 2019/20 financial year up to and including a date of 
completion 20 March 2020 with the addition of FP17 scheduled March 2019 to June 2019 with 
a date of completion from 21 March 2019 – 31 March 2019.”  

7.22 I note that NHS BSA describe this as replacing the period from 20 – 31 March 2020, when 
practices had been instructed to close, with the activity for the same period from 2019. I note 
that I have not been provided with a copy of a letter informing contractors of this fourth 
methodology but the approach is not disputed.  

7.23 I note the Contractor’s comment that their computer software shows that the practice delivered 
1,316.2 UDAs in March 2020 prior to the cessation of dental services however I have no 
information before me to confirm this statement.  I also note the Contractor’s comment that 
this represents only half of what would have been achieved. I also note that an associate left 
the practice in October (presumably 2019) who the practice had been unable to replace and 
that the illness of the parent of another dentist occurred which meant that they could not 
increase their hours as planned.  It is evident that there had been intentions to deliver 
additional services however I have not been provided with any evidence that additional 
capacity was in place and that planned patient activity was not delivered as a result of routine, 
non urgent dental care including orthodontics being stopped and deferred until advised 
otherwise due to the pandemic.  I am aware that 2 dentists were required to self-isolate. 
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7.24 I further note that I have no information before me as to the UDAs delivered each month or for 
the rolling 3 month average for each 3 consecutive months or how this was calculated by NHS 
England.  I therefore have no information to show how many UDAs were allocated to the 
Contractor for March 2020 and whether or not this was in keeping with the number that were 
actually completed for the first part of March 2020 or how this compared to any other month 
throughout the 2019/20 year. 

7.25 I note that the Contractor states that they have only been awarded a total of 1,600 UDAs for 
the whole of March 2020 and that they would have completed more than this given that they 
had completed 1,312 UDAs for March 2020 until the cessation of dental services.   I note the 
statement from the Contractor that they wish a forecast of UDAs based on those completed 
for the first half of March 2020 to be used for the second half of March 2020.   

7.26 Without any information to support the statements made by the Contractor or the calculations 
used by NHS England I am unable to come to a conclusion as to whether or not the Contractor 
would have completed more than 1600 UDAs for March 2020 if dental services had not 
ceased.  

7.27 Whilst I accept that NHS England adopted a standard methodology to calculate the UDAs of 
contractors having regard to the temporary suspension of routine, non-urgent dental care 
towards the end of March 2020 and I acknowledge that there was a three option approach 
(followed by a fourth option) with NHS England adopting the most favourable of these options 
to contract holders, I am also of the view that there must, in these exceptional circumstances, 
be the ability for the Contractor to have their particular situation reviewed and the approach to 
the adjustment considered using a fair, sensible and proportionate approach. Whilst NHS 
England have established a fair and reasonable approach to managing the UDAs notionally 
awarded during the temporary suspension of routine, non-urgent dental treatment due to the 
Covid-19 pandemic, this does not prohibit a discretion being exercised in individual, 
exceptional circumstances. 

7.28 I am of the view that the Contractor and NHS England must come to an agreement as to which 
of the methodologies should be used but a different methodology to either the original three 
options or the subsequent fourth option is not possible. This is because there is no dispute 
from the Contractor with regard to the methodology used in general by NHS England and 
further that the Contractor agrees with the calculations that have resulted as a consequence 
of this methodology.  However the Contractor is disputing the application of the methodology 
being used in their particular circumstances and the lack of flexibility of NHS England to 
consider their circumstances as well as the lack of consideration of the Force Majeure claim 
made. 

7.29 I note the comments with regard to dental relief and the Force Majeure claim that the 
Contractor made.  I note that the application from the Contractor is undated but reference is 
made to it being submitted on 22 March 2020 and a further submission was made in August 
2020. 

7.30 I note that NHS England has provided an excerpt from the NHS England Policy Book for 
Primary Dental Services with regard to Annex 49 “Force Majeure” which includes a table which 
states: 

Example of events that may invoke force majeure provisions are as follows: 

 Pandemic disease or circumstances that might otherwise be considered “an act of God”; 

7.31 I further note that there are other circumstances listed and that the list is not exhaustive. 

7.32 There is no dispute between the parties that Covid-19 is a pandemic and therefore is one of 
the examples listed in the list of events that may invoke force majeure provisions. 
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7.33 I note that I have also been provided, both by the Contractor and NHS England, with a copy 
of NHSBSA Dental Provider Assurance Year-end Reconciliation 2019/20 (Covid-19 response) 
circular.  I note that there is a heading “Force Majeure” which states: 

Force Majeure – NHS England and NHS Improvement have instructed NHSBSA that 
applications for dental relief related to Covid-19 will not be approved for the year end 2019/20. 

7.34 I note that the Covid-19 response goes on to state: 

NHS England and NHS Improvement letters provide to all providers on 25 March 2020 and 
15 April 2020 set out the mechanism by which the financial reconciliation will operate in 
relation to the 2019/20 financial year in order to mitigate the impact of Covid-19 for providers. 

That is not to say that Covid-19 is not a Force Majeure issue but in using the most appropriate 
March position that does not financially disadvantage you, we are trying to alleviate the 
delivery issues you have faced.  If you consider that your circumstances fall outside of the 
provisions of the letters or do not relate to Covid-19 then you should re-submit your claim for 
Force Majeure.  

Were such applications have been received, for completeness we will respond to contractors 
and close the application. 

Force majeure application not related to Covid-19 should continue to be notified to NHSBSA 
and will be considered as usual.  We will send out applications for dental relief in May 2020, 
where there has been a relevant notification. 

7.35 I am of the view that NHS England made it clear that applications for dental relief related to 
Covid-19 would not be approved for the year 2019/20 due to the exceptional circumstances 
affecting all of dentistry and the alternative mechanisms and methodology that they were 
implementing so as to mitigate circumstances for all dental practices. 

7.36 I note however that there was still provision for Contractors to submit claims if the 
circumstances fell outside of the provisions as stated in the letters of 25 March 2020 and 15 
April 2020. 

7.37 I note that the Contractor re-submitted their claim for Force Majeure in August 2020. 

7.38 There is no dispute between the parties that the claim for Force Majeure from the Contractor 
was Covid-19 related due to the self-isolation of 2 of the dentists at the practice as a result of 
a patient testing positive for Covid-19.  I note the other reasons given in the claim, however 
the Contractor has stated that this was given as background information. 

7.39 I note from the Force Majeure claim form that the Contractor has listed all 3 dentists and the 
associated UDAs that they are seeking to claim.  I note however that this is contradicted within 
the form and the supporting information as the Contractor states that they are only claiming 
for the 2 dentists who had to self-isolate at the end of March and were therefore unable to 
provide any dental services at the time.  I also have no information before me as to the dates 
that these dentists were self-isolating and whether or not this overlapped with the national 
cessation of dental services. 

7.40 It would not be appropriate for the Contractor to benefit twice by 1) using the nationally adopted 
methodologies set out by NHS England; and 2) claiming for dental relief; for the same Force 
Majeure event. 

7.41 I am of the view that the claim for Force Majeure is not exceptional in the circumstances and 
given that NHS England expressly stated that they will not be considering any applications for 
dental relief related to Covid-19 and that any applications made will not be approved, which 
the Contractor was made aware of.  I am of the view that the decision of NHS England not to 
accept the claim for Force Majeure should stand. 
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8 DECISION 

8.1 Following a review of the Contractor’s particular circumstances, including the self-isolation of 
dentists within the practice, NHS England should consider whether the Contactor would have 
performed more than 288 UDAs but for the temporary suspension. 

8.2 I conclude that NHS England, should review this matter and set out, with reasons the UDA to 
be applied for March 2020. 

8.3 I note that no party has submitted a claim for interest with regard to this dispute so I make no 
determination in this regard. 

 
 

Head of Operations, Primary Care Appeals 
 


