
   
 
 
NHS Resolution is the operating name of NHS Litigation Authority – we were established in 1995 as a Special Health 
Authority and are a not-for-profit part of the NHS. Our purpose is to provide expertise to the NHS on resolving concerns 
fairly, share learning for improvement and preserve resources for patient care. To find out how we use personal information, 
please read our privacy statement at https://resolution.nhs.uk/privacy-cookies/primary-care-appeals/ 
 

 
 

 
 
 
 
 
18 August 2021 
 
FILE REF:    SHA/24500 
 
DECISION MAKING BODY: NHS COMMISSIONING BOARD (“NHS 

ENGLAND”) 
 
GDS CONTRACTOR:  SMILE ONE DENTAL 
 
DISPUTE RESOLUTION: NATIONAL HEALTH SERVICE 

(GENERAL DENTAL SERVICES 
CONTRACTS) REGULATIONS 2005 

 
RE:    END OF YEAR RECONCILIATION 
 
 
1 Outcome 

 
1.1 Based on the information provided to me, I am of the view that the methodology used to 

calculate the UDAs for the Contractor was fair and proportionate.  
 

1.2 I note that neither party has submitted a claim for interest with regard to this dispute so I make 
no determination in this regard. 
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FILE REF:    SHA/24500 
 
DECISION MAKING BODY: NHS COMMISSIONING BOARD (“NHS 

ENGLAND”)  
 
 
GDS CONTRACTOR:  SMILE ONE DENTAL 
 
DISPUTE RESOLUTION: NATIONAL HEALTH SERVICE 

(GENERAL DENTAL SERVICES 
CONTRACTS) REGULATIONS 2005 

 
RE: END OF YEAR RECONCILIATION 
 

1 INTRODUCTION 
 

1.1 The Contractor has referred the dispute in relation to its General Dental Services (“GDS”) 
contract for dispute resolution under the provisions of Paragraph 54 of Schedule 3 of the 
National Health Service (General Dental Services Contracts) Regulations 2005 (the 
“Regulations”). 
 

1.2 The Secretary of State for Health and Social Care has directed that NHS Resolution exercise 
the functions of dispute resolution on his behalf. I, as an authorised officer of NHS Resolution, 
have made this determination. 

 
2 APPLICATION FOR DISPUTE RESOLUTION 

 
2.1 By email dated 21 December 2020, the Contractor applied to NHS Resolution for dispute 

resolution.  
 

2.2 I have had regard to the following documents made available to me in consideration of this 
matter to ensure the just, expeditious, economical and final determination of this dispute: - 
 
2.2.1 Email from the Contactor dated 21 December 2020 together with enclosure;  

 
2.2.2 Contractor’s signed application dated 21 December 2020 to NHS Resolution 

for dispute resolution;  
 

2.2.3 Email from the Contractor dated 24 December 2020 together with enclosures;  
 

2.2.4 Contractor’s copy GDS contract by email dated  24 December 2020;  
 

2.2.5 Contractor’s representations by email dated  28 January 2021;  
 

2.2.6 NHS England’s representations  dated 11 June 2021 together with 
enclosures; and 
 

2.2.7 Contractor’s observations by email dated 22 June 2021.  
 

3 PARTIES SUBMISSIONS 
 

The Contractor’s application 

3.1 I am emailing to appeal a decision made by the local NHS team not to re-consider the method 
of calculating the UDA performance for March 2020. I understand that nationwide guidance 
was applied but in our particular case we have been considerably disadvantaged resulting in 
a large clawback situation. 
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3.2 This is contrary to the CDO's statement that no dental practice should be disadvantaged by 
the method of determination of UDA performance during the first lockdown. 
 

3.3 I am attaching the original letter drafted by an advisor with the BDA, for your consideration. I 
have also attached the email replies from the local teams. 

 
4 REPRESENTATIONS 

 

NHS England’s representations 

4.1 Your Ref: SHA/24500 
 

4.2 Contract: Smileone Dental (Mr Ramesh Siva) 
 

4.3 Contract No. 2414230002 
 

4.4 Subject: Year-End 2019/20 Calculation 
 

4.5 The decision for the Year-End 2019/20 process for reconciliation was made centrally by NHS 
England and NHS Improvement to mitigate the impact of COVID-19 on dental contracts. This 
process was applied to all contracts fairly and consistently across England. It was not possible 
to reconcile the Year-End 2019/20 position outside of the methodology decided centrally by 
NHS England and NHS Improvement, as described in the Dental Preparedness letters. 
 

4.6 The letter outlined the three methodologies that would be available to contractors and these 
are copied below for ease of reference: 

 
4.6.1 “A number of practices have queried the application of the March 2019-

February 2020 activity period for the purposes of calculating 2019/20 contract 
reconciliation. This is a particular issue where activity levels in March 2020 
had been anticipated to be higher than March 2019, or where the practice had 
opened after 1 March 2019. In recognition of these circumstances, practices 
may agree with their commissioner to use the following activity from the 
Compass system as the basis for 2019/20 contract reconciliation: 
 
4.6.1.1 11 months April 2019 to February 2020 
 
Plus 
 
4.6.1.2 in agreement with commissioners, an additional month that may be 
one of: 
 
4.6.1.3 March 2019 (default) 
 
4.6.1.4 March 2020 or 
 
4.6.1.5 average UDA delivery over an appropriate three-month period in 
2019/20 agreed with their commissioner. 

 
4.7 Any clawback repayments relating to contract year 2019/20 may be payable over the financial 

year, with full balance payable by 31 March 2021.” 
 
Letter of Preparedness (Issue 4) – Document 1 
 

4.8 In addition to the above in October 2020 a fourth, exceptional methodology was considered 
for all dental contractors in England which is described as: 
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4.9.1 “using the standard methodology for the 2019/20 financial year up to and including a 
date of completion 20 March 2020 with the addition of FP17 scheduled March 2019 to 
June 2019 with a date of completion from 21 March 2019 – 31 March 2019.” 

 
4.9 This in essence replaced the period from 20 – 31 March 2020, when practices had been 

instructed to close, with activity for the period from 2019. 
 

4.10 It would have been difficult to manage and time consuming for commissioners to agree with 
contractors individually which of the methodologies to use. Therefore the NHSBSA, carrying 
out the year-end process on behalf of NHS England and NHS Improvement, identified as part 
of the reconciliation the financial position that would disadvantage the contract the least in 
terms of contract activity and had this signed off by the commissioning teams prior to the 
publication of the letter on 29 July 2020. 
 

4.11 As agreed by the Commissioning Team the most appropriate time period was used for each 
service line as to not financially disadvantage the contract due to Covid-19 and this was 
reflected in the year-end letter first published July 2020.  
 
Year-End Letter (July 2020) – Document 2 
 

4.12 This was then reviewed in October, when the exceptional methodology was identified as the 
financial position that would disadvantage the contract the least in terms of performance and 
as outlined before, only the period from 20 – 31 March 2020, when practices had been 
instructed to close, was replaced with activity for the with (sic) a date of completion from 21 
March 2019 – 31 March 2019. A revised letter was then published, and Mr Siva’s position 
improved significantly with 12,981.40 of the contracted 15,100.00 UDA’s being achieved.  
 

4.13 Year-End Letter Revised (October 2020) – Document 3 NHS England and NHS Improvement 
(South East) engaged with Mr Siva, providing detailed breakdowns of all three options and 
the fact NHS England could not consider any methodologies outside of those outlined above. 
These instructions were followed as issued by the NHS England and NHS Improvement 
Central Team. 
 
Email – Document 4 
 

4.14 As far as NHS England is aware there were no exceptions by any other Regional team in 
England. 

 

The Contractor’s representations 

4.15 Further to the Contractor’s email 21 December 2020 (Document 1) appealing the decision of 
NHS England on 1 December 2020 (Document 2), the Contractor makes the below further 
representations in addition to those set out in the letter from the BDA to NHS England on 19 
October 2020 (Document 3) in support against the decision of NHS England to impose 
clawback of £52,986.19. 
 

4.16 NHS England determined to clawback £52,986.19 from contract 241423/0002 on 22 October 
2020(Document 4). The Contractor appealed the decision via a letter from the BDA in 
Document 3 to impose clawback of £60,194.07 on 19 October 2020. The appeal was denied 
on 1 December 2020. The Contractor asked this decision to be reconsidered by email on 7 
December 2020 (Document 5) and this was again considered and denied on 14 December 
2020 by the Business Services Authority (NHSBSA) (Document 6). The Contractor was 
informed by the NHSBSA that all local dispute resolution had been exhausted on 14 
December 2020 in Document 6. The Contractor agrees that clawback is due for the financial 
year 2019/2020 on its GDS contract (Document 7), however it believes the sum has been 
incorrectly calculated. The practice closed in line with the Chief Dental Officer’s instructions 
on 23 March 2020. The Contractor therefore lost 7 surgery days as well as cancellations which 
preceded this. If the pandemic had not occurred, the Contractor would have seen the patients 
booked in the attached list (Document 8) along with other patients that would have booked 
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during this time and the cancellations of the preceding 2 weeks. Approximately an additional 
1,736 UDAs which would have brought the Contractor’s total performance to approximately 
14272.20 leaving it with £19,949.98 clawback to pay. NHS England produced a series of 
reconciliation procedures which were designed to help calculate the anticipate (sic) 
performance of practices had the pandemic had not occurred. However these formulas did 
not treat the Contractor fairly because the events of the previous year meant that the 
Contractor performed UDAs below the anticipated level in 2018/2019 and inconsistently. 
During the course of the 2018/2019 and particularly in March the Contractor experienced 
serious ill health which prevented it from work (Documents 9 and 10). This meant that using 
2018/2019 to anticipate performance for 2019/2020 was disadvantageous to the Contractor. 
 

4.17 The Chief Dental Officer said that no practice will be disadvantaged as a result of the closure. 
Using the NHS policy to reconcile the Contractor’s contract has been considerably 
disadvantageous to it. Clause 10 of the GDS Contract (Document 7) requires NHS England 
(the Board) to act in good faith and as a reasonable public body. The decision that NHS 
England reached here, given that the Contractor has provided evidence (Document 8) to show 
that had the pandemic not occurred and it had not been required to close it would have treated 
patients and performed UDAs in excess of its reconciled figure, is not a public body acting in 
good faith and reasonably. With clear evidence such as that presented a reasonable public 
body would have acted in good faith and seen that their formulas did not appropriately address 
the Contractor’s circumstances. 
 

4.18 The Contractor is therefore asking the NHS Resolution to direct NHS England to act in good 
faith and reasonably in adjusting his end of year reconciliation, based on the evidence the 
Contractor has presented and NHS England are not disputing, to reflect the patients the 
Contractor would have treated and UDAs it would have performed in March 2020 had the 
pandemic not occurred. 

 

 

OBSERVATIONS 

NHS England’s observations 

4.19 None were received. 
 

The Contractor’s observations 

4.20 Observations on behalf of SmileOneDental GDS Contract Number 241423/0002.  
 

4.21 In response to NHS England’s submission of 11 June 2021, the Contractor makes the 
following observation. On 11 April 2021 NHS Resolutions published a decision in the case of 
Dr Barker SHA/24420. In her submissions Dr Barker had asserted that NHS England should 
use their discretion when reconciling her contract. NHS Resolution determined that NHS 
England should use their discretion in reconciling her contract and stated NHS Resolutions’ 
view was that, “in exceptional circumstances, the ability for a contractor to have their particular 
circumstances reviewed and the approach to the adjustment considered using a fair, sensible 
and proportionate response approach”. The Contractor reiterates that his ill health is an 
exceptional circumstance which makes the application of NHS England’s reconciliation policy 
without discretion being applied unfair, non-sensical and with a disproportionate level of 
financial clawback against his contract.  
 

4.22 The Contractor requests that his application be considered in light of NHS England’s recent 
decision SHA/24420 [sic]. 

 
5 CONSIDERATION  
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5.1 This application for dispute resolution relates to the underperformance of Units of Dental 
Activity (“UDAs”) by the Contractor during the financial year 2019/2020. The Contractor seeks 
to dispute NHS England’s methodology for calculating the number of UDAs the Contractor 
has performed, and the recovery of monies resulting from the underperformance. The 
Contractor has commented that: 

 
5.1.1 “This company, Smileone, took over the practice and the GOS contract at the 

end of December 2019 with the majority of the UDA's underperformance 
already having occurred. 
 

5.1.2 After taking over the practice, we only had 3 months of the contract financial 
year left to make up the shortfall. We lost the last 2 weeks of March due to 
lockdown during which no UDAs were performed which compounded the 
problem. 

 
5.1.3 The method of calculation of the UDAs during the lockdown period was very 

detrimental in our particular case. We are appealing this. 
 

5.1.3 Our other two practices have fully performed their full UDA's for 2019-20. 
 

5.1.4 During the current year, we are on target to achieve the UDA's based on the 
new formula applying due to lockdown.” 

 
5.2 Towards the end of the financial year 2019/2020, on 11 March 2020 the World Health 

Organisation declared the covid-19 outbreak a global pandemic. As a result of the pandemic, 
England alongside many other countries entered into periods of societal lockdown.  
 

5.3 By letter dated 25 March 2020, NHS England wrote to dental contractors advising that “All 
routine, non-urgent dental care including orthodontics should be stopped and deferred until 
advised otherwise...” and setting out a position as regards contracts and funding 2019-20 
contract reconciliation.   
 

5.4 I note that the end of year reconciliation statement dated 29 July 2020 was sent to the 
Contractor who then emailed the NHSBSA to dispute the clawback indicated in the letter. I 
further note NHSBSA’s letter to the Contractor dated 22 October 2020 headed ‘Revised year-
end reconciliation – 2414230002’.  
 

5.5 The Contractor’s email to NHS England on 7 December 2020 stated: “I would like to appeal 
against the decision on the grounds laid out previously. Namely that we had more performers 
and we’re open longer hours in March 2020 compared to March 2019. As evidenced in our 
performance up to 16 March 2020, we would have far exceeded the estimated UDAs that 
have currently attributed to us as a result of the pandemic. I do believe we are being 
considerably disadvantaged as a result through no fault of ours.” 
 

5.6 I have been provided with a copy of an email dated 14 December 2020 from NHSBSA to the 
Contractor which indicates that the matter was escalated to it from the Local Area Team on 
11 December 2020. The email from NHSBSA includes: 

 
5.6.1 “As previously explained, COVID-19 has affected all providers across England and a 

fair and consistent approach has been applied by NHS England to best mitigate the 
circumstances. As your query below is in relation to expected performance should the 
pandemic not have occurred, unfortunately there is nothing further we can offer at this 
time, given the options applied nationally include mitigation for COVID-19. We can 
confirm that your contract has already been subject to the ‘exceptional circumstances’ 
methodology and the outcome revised accordingly to reflect the most appropriate 
outcome for you.” 

 
5.7 The Contractor’s year end position therefore remained unchanged and re-payment would 

commence from 1 October 2020 payments. The Contractor was advised that it may wish to 
refer the matter to NHS Resolution. On this basis I am satisfied that there has been an attempt 
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at local resolution as set out on the GDS Contract, however the parties have been unable to 
resolve the dispute and therefore the Contractor has referred the matter to NHS Resolution. 
There is no dispute from either party that local dispute resolution has not been entered into 
therefore I will proceed to consider the matter before me.  
 

5.8 I note that the Contractor holds a GDS Contract, a copy of which has been provided and this 
has not been disputed.  I do however note that the Contractor to the GDS Contract is Mr 
Ramesh Siva.  I also note the comment in the Contractor’s letter dated 21 December 2020 
that “This company, Smilieone, took over the practice and the GDS contract at the end of 
December 2019 with the majority of the UDA’s underperformance already having occurred.”  
I have not been advised of the relationship between Mr R Siva who has signed the letter dated 
21 December 2020 to me and which is on Smileone letter headed paper and Dr Ramesh Siva 
whose name appears on the Contract however I assume that these are one and the same 
person.  This is not an issue which has been raised by NHS England in any of its comments 
to me. I am therefore satisfied that I am able to determine this dispute.     

 
5.9 I note the Contractor’s information includes two references to making an appeal against a 

breach notice. No further information has been provided to me by the Contractor regarding 
any such notice. Nor has NHS England in responding to the application for dispute resolution, 
provided any comment or information to show that a breach notice exists. My determination 
of the application for dispute resolution is therefore, concerned only with NHS England’s 
decision regarding the Contractor’s under performance of UDAs and the recovery of any 
overpaid funds.  
 

5.10 I note that there is no dispute that the Contractor has a target of 15,100.00 UDAs or that the 
Contractor did not manage to deliver this in the financial year 2019/20. 
 

5.11 There is no dispute between the parties that all routine, non-urgent dental care had to cease 
in late March 2020 as a result of the COVID-19 pandemic.  There is no dispute between the 
parties that this was communicated by NHS England, in a letter dated 25 March 2020.  
 

5.12 I note that the Contractor states that “We lost the last 2 weeks of March due to lockdown 
during which no UDAs were performed which compounded the problem.”  In its 
representations, the Contractor also states that “The practice closed in line with the Chief 
Dental Officer’s instructions on 23 March 2020.”  I note that the practice did not lose 2 full 
weeks of activity due to the cessation of routine, non-urgent dental treatment.  The Contractor 
accepts in representations having “lost 7 surgery days as well as cancellations which 
preceded this.”   
 

5.13 The Contractor goes on to state that “If the pandemic had not occurred, Dr Siva would have 
seen the patients booked in the attached list (Document 8) along with other patients that would 
have booked during this time and the cancellations of the preceding 2 weeks. Approximately 
an additional 1,736 UDAs which would have brought his total performance to approximately 
14272.20 leaving him with £19,949.98 clawback to pay.” 
 

5.14 The year end reconciliation letter dated 29 July 2020 states that:  
“We have finalised your year-end delivery position based on the FP17/FP17(O) data you have 
submitted using the mechanisms for financial reconciliation set out in the NHS England and 
NHS Improvement letters to all providers on 25 March 2020 and 15 April 2020 to mitigate the 
impact of COVID-19 for providers in respect of the 2019/20 financial year. 

As agreed by your Commissioning Team the most appropriate time period has been used for 
each service line (i.e. UDAs, UOAs etc.) as to not financially disadvantage your contract 
delivery due to COVID-19.” 

5.15 The letter contained the following table showing the year end reconciliation:  

Scheduled 
UDA 
2019/2020 

Less 
Brought 
Forward 

Adjusted 
Scheduled 

Contracted 
UDA 
2019/20 

% 
Delivere
d 

Carry 
Forward 
UDA 
into 

UDA 
Value 
(£) 

Clawback 
(£) 
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UDA 
from 
2018/19 

UDA 
2019/20 

UDA 
2019/20 

2020/21 

12,693.2 0.00 12,693.20 15,100.00 84.06 0.00 25.0 60,194.07 

 

5.16 The letter went on to state:  
 

“The following time period was used to calculate your UDA activity for the 2019/20 financial 
year to mitigate the impact of COVID-19 on your contract: 

March 2019 to February 2020 

These details are available in your Year-End statement in Compass.”  

5.17 I note that a revised end of year reconciliation statement was sent to the Contractor on 22 
October 2020. This letter stated that:  
 

“We recently communicated that we were reviewing year-end positions due to an exceptional 
circumstance as a result of Covid-19 for the Year End 2019/20 reconciliation. This was to 
ensure that we are applying the NHS England & NHS Improvement Preparedness letters to 
all providers on 25 March 2020 and 15 April 2020 in a consistent manor and to mitigate the 
impact of COVID-19 on all providers. 

NHS England and NHS Improvement have instructed us, on their behalf, to communicate your 
revised year-end delivery position for 2019/20 and to take appropriate actions to reconcile this 
against your contractual activity. 

We have reviewed your year-end delivery position based on the FP17/FP17(O) data you have 
submitted and as agreed by your Commissioning Team the most appropriate time period has 
been used for each service line (i.e. UDAs, UOAs etc.) as to not disadvantage your contract 
delivery due to COVID-19. 

A summary of this is set out in the table below. The value of your under-delivered activity will 
be recovered by six instalments. This will commence with your scheduled Compass payment 
on 1 October 2020 (September schedule). 

Under-delivery of your contractual activity is potentially a breach of your contract. Your NHS 
England Direct Commissioning Office (Local Team) will consider this separately following the 
yearend reconciliation. 

Total recovery £52986.19 

Less amount withheld from 2019/20 payments £0  

Instalments Received £10032.37 

Instalment 2 £8593.82 

Instalment 3 £8590 

Instalment 4 £8590 

Instalment 5 £8590 
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Instalment 6 £8590 

Your contracted activity for 2020/21 will remain the same as your contracted activity for 
2019/20, subject to any in-year amendments. 

If you wish your on-going activity to be reviewed, please contact us and your request will be 
forwarded to your Direct Commissioning Office (Local Team) for consideration. 

Completion of the year-end reconciliation is a contractual duty in accordance with the National 
Health Service (General Dental Services Contracts) Regulations 2005 and National Health 
Service (Personal Dental Services Agreement) Regulations 2005. 

Scheduled 
UDA 
2019/2020 

Less 
Brought 
Forward 
UDA 
from 
2018/19 

Adjusted 
Scheduled 
UDA 
2019/20 

Contracted 
UDA 
2019/20 

% 
Delivered 
UDA 
2019/20 

Carry 
Forward 
UDA into 
2020/21 

UDA 
Value 
(£) 

Clawback 
(£) 

12981.4 0 12981.4 15100 85.97 0 25.01 52,986.19 

 

The following time period was used to calculate your UDA activity for the 2019/20 financial 
year to mitigate the impact of COVID-19 on your contract: 

21 March 2019 to 20 March 2020 

These details are available in your Year-End statement in Compass.” 

5.18 I note that the NHS England in its representations states that the process for the year end 
reconciliation for 2019/2020 was decided centrally by NHS England and NHS Improvement in 
order to mitigate the impact of COVID 19 on dental contracts and was applied fairly and 
consistently across England. It was not possible to reconcile the Year-End 2019/20 position 
outside of the methodology decided by NHS England and NHS Improvement, as described in 
the Dental Preparedness letters.  
 

5.19 The letter outlined the three additional methodologies that would be available to contractors:  
 

“A number of practices have queried the application of the March 2019-February 2020 activity 
period for the purposes of calculating 2019/20 contract reconciliation. This is a particular issue 
where activity levels in March 2020 had been anticipated to be higher than March 2019, or 
where the practice had opened after 1 March 2019. In recognition of these circumstances, 
practices may agree with their commissioner to use the following activity from the Compass 
system as the basis for 2019/20 contract reconciliation:  

11 months April 2019 to February 2020  

Plus 

in agreement with commissioners, an additional month that may be one of:  

March 2019 (default)  

March 2020 or  
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average UDA delivery over an appropriate three-month period in 2019/20 agreed with their 
commissioner.  

Any clawback repayments relating to contract year 2019/20 may be payable over the financial 
year, with full balance payable by 31 March 2021.” 

5.20 NHS England states that in October 2020 a fourth, exceptional methodology was considered 
for all dental contractors which is described as:  
 

“using the standard methodology for the 2019/20 financial year up to and including a date of 
completion 20 March 2020 with the addition of FP17 scheduled March 2019 to June 2019 with 
a date of completion from 21 March 2019 – 31 March 2019.”  

5.21 I note that NHS England describe this as replacing the period from 20 – 31 March 2020, when 
practices had been instructed to close, with the activity for the same period from 2019. I note 
that I have not been provided with a copy of a letter informing contractors of this fourth 
methodology.  Nor have I been provided with a letter requiring practices to close from 20 
March 2020. 
 

5.22 I note that when the initial year end reconciliation letter was sent to the Contractor in July 
2020, the first option (April 2019 to February 2020 plus March 2019) had been identified as 
the approach that would least disadvantage the contractor in terms of performance. However 
this was reviewed in October 2020, with the fourth, exceptional methodology then having been 
identified as the position that would least disadvantage the Contractor, with only the period 
from 20 to 31 March 2020 being replaced with the same period from 2019, and the 
Contractor’s position having improved with the percentage of UDAs delivered increasing from 
84.06% to 85.97% and the amount of clawback having reduced from £60,194.07 to 
£52,986.19 accordingly.  
 

5.23 I am not satisfied that the Contractor has evidenced an exceptional position and that the 
national approach and methodology was inappropriate to apply in these circumstances.   
 

5.24 I note from correspondence provided to me by the Contractor that estimates that “he would 
have performed at least a further 1500 UDAs as evidenced (sic) by the attached patient list 
which [the Contractor] was forced to cancel as a result of the pandemic.” Whilst I have been 
advised that the Contractor would have seen the patients booked in the list provided and note 
that the Contractor has provided details of appointment dates, lengths and treatment, I note 
that there are irregularities with this information as evidence of activity that would have been 
achieved.  In particular I note that there are various entries prior to the date of the societal 
lockdown and the direction that all routine, non-urgent dental care including orthodontics 
should be stopped and deferred until advised otherwise.  I also note that there is activity listed 
with appointment dates after the end of the financial year 2019/20.  
 

5.25 Whilst there is no requirement to perform a particular number of UDAs during specified periods 
of a financial year, I have not been provided with evidence which suggests that the Contractor 
would have provided approximately 10% of his required UDAs for the entire financial year 
during the final working days of March.  I note that I have not been provided with, for example, 
details of significant additional capacity to perform activity during this period, although I do 
note the activity performed in the first period of March 2020.  
 

5.26 I note the references to dental relief in March 2018.  I also accept that NHS England had the 
discretion to consider the situation of the Contractor outside of the national methodologies 
applied. I am however not satisfied that the Contractor has provided sufficient evidence to 
demonstrate that NHS England should have departed from these methodologies in the 
circumstances set out for me.   
 

5.27 I am satisfied in this instance that NHS England reviewed the matter and applied the most 
advantageous, fourth methodology and in doing so improved the Contractor’s position. I 
determine that clawback can proceed on this basis.  
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5.28 From the information before me I am of the view that the outcome for the Contractor has 
resulted in a fair position in that the methodology used has credited the Contractor with an 
additional 288 UDAs for the period 20 to 31 March 2020.  

 
6 DECISION  

 
6.1 Based on the information provided to me, I am of the view that the methodology used to 

calculate the UDAs for the Contractor was fair and proportionate.  
 

6.2 I note that no party has submitted a claim for interest with regard to this dispute so I make no 
determination in this regard. 

 

  
Head of Operations, Primary Care Appeals 
 

 


