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1 Outcome 

 
1.1 I determine that NHSE/I shall allow the Contractor to carry over the underperformed UDAs.   

 
1.2 I note that neither party has submitted a claim for interest with regard to this dispute so I make 

no determination in this regard. 
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DISPUTE RESOLUTION: NATIONAL HEALTH SERVICE 

(GENERAL DENTAL SERVICES 
CONTRACTS) REGULATIONS 2005 

 
RE: FORCE MAJEURE APPLICATION WITH REGARD TO THE YEAR END RECONCILIATION 

FOR 2019-2020 
 
 
1 INTRODUCTION 
 

1.1 The Contractor has referred the dispute in relation to its General Dental Services (“GDS”) 
contract for dispute resolution under the provisions of Paragraph 54 of Schedule 3 of the 
National Health Service (General Dental Services Contracts) Regulations 2005 (the 
“Regulations”). 

1.2 The Secretary of State for Health and Social Care has directed that NHS Resolution exercise 
the functions of dispute resolution on his behalf. I, as an authorised officer of NHS Resolution, 
have made this determination. 

2 APPLICATION FOR DISPUTE RESOLUTION 

2.1 By an undated letter received by email dated 12 January 2021 the Contractor applied to NHS 
Resolution for dispute resolution.  

2.2 I have had regard to the following documents made available to me in consideration of this 
matter to ensure the just, expeditious, economical and final determination of this dispute: 

2.2.1 Application letter received from the Contractor dated 12 January 2021, together with 
enclosures; 

2.2.2 Contractor’s email dated 14 January 2021, together with enclosures; 

2.2.3 Contractor’s email dated 15 January 2021, together with enclosures; and 

2.2.4 Representations dated 23 June 2021 from NHSE/I. 

3 PARTIES SUBMISSIONS 

The Contractor’s application 
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3.1 The Contractor disputes the year end position and methodology applied by NHSE/I in relation 
to the mitigation of the impact of Covid-19 on dental contracts. 

3.2 The Contractor sets out that they have provided very valid reasons why they did not manage 
to hit the target during the relevant financial year. 

3.3 The Contractor states that there were quite a few factors that, taken together, were sufficient 
to prevent them from reaching their target. These are outlined below as a summary: 

3.3.1 The Contractor took over the practice on 17 January 2020, and realised that they had 
inherited a situation where they were at risk of not meeting the UDA target during 
2019/20. Apparently the previous owner had a habit of trying to deliver UDAs so that 
exactly the correct number was delivered at the end of the financial year. The 
Contractor states that they put measures in place to allow them to catch up, but were 
thwarted by cancellations due to flooding in York, and their practice manager, who 
works as the main receptionist, breaking her arm during this time and being unable to 
work. Subsequently, the Contractor had staff sickness in the form of the dentist going 
off sick for a week. The Contractor states that just before Covid struck, they were only 
20 UDAs behind where they were at the equivalent time last year, and were in a good 
position to achieve at least the 96% threshold. The Contractor then started getting a 
lot of cancellations at least 10 days before the official lockdown due to people being 
afraid to come in. The Contractor’s dental nurse then took the opportunity to claim a 
month off for a combination of self-isolation and sick leave. 

3.3.2 The end result of all this was the failure to achieve the Contractor’s target. The 
Contractor states that according to Compass figures, they finished the financial year 
at 1665.4 UDAs. 

3.4 The Contractor states that they submitted all this evidence to NHSE/I in the form of a force 
majeure application, which was summarily and the Contractor feels unfairly dismissed. The 
Contractor agrees that in a normal situation, these are things that they would have planned 
for, but as the Contractor had just taken over 2 months before the end of the financial year, it 
was impossible for them to put right in time.  The Contractor states that they have pleaded for 
leniency as this was not a situation of their doing, and they have poured their life savings into 
acquiring the practice and developing it. The Contractor states that any penalty now would be 
crippling for them and severely impact their ability to provide for their family. The NHS that the 
Contractor dedicated their entire working life to serving, in both their previous capacity as a 
doctor, and now a dentist, does not seem to care about the human element of all this. 

3.5 The Contractor states that they have therefore collected further evidence of all the patients 
who were booked in to have treatments from 12 March to 30 March, who cancelled either 
because of fear of Covid before lockdown, or after the lockdown was enforced. The number 
of UDAs lost was 161. The Contractor states that they would normally also have had people 
coming in during the last few weeks in addition to this who would easily have generated 
another 30-40 UDAs, and allowed them to meet expected targets. Or at the very least the 96% 
threshold. 

3.6 The Contractor states that they are once again appealing to NHS Resolution’s sense of fair-
play and goodwill. The Contractor asks whether there is a way NHS Resolution can afford 
them a bit of leniency so that they can catch up in the next year or two. 

3.7 The Contractor states that now is the time for compassion, and the time to show what the NHS 
truly stands up for. The Contractor states that there is not a significant shortfall here in the 
grand scheme of things, and hopes that the organisation that they loved and believed in still 
has some modicum of compassion for its workforce and stakeholders. The Contractor asks 
for a bit of breathing space and a chance to catch up. 

4 REPRESENTATIONS 

From NHSE/I 
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4.1 NHSE/I states that a local dispute resolution panel met on 22 June 2021 to discuss this case, 
the paperwork of which is attached as the representations from NHSE/I. The panel considered 
all the information available and the outcome was to uphold the previous decisions made by 
NHSE/I. 

5 OBSERVATIONS 

No observations were received. 

6 CONSIDERATION  

6.1 As a preliminary matter, I note that NHS Resolution received an email from the NHS Business 
Services Authority (“NHS BSA”) on 30 December 2020 asking that it contact the Contractor 
with regard to an email dated 24 December 2020 sent by the Contractor to the NHS BSA. I 
note that the Contractor’s email dated 24 December 2020 stated that following the advice of 
NHS BSA in July 2020 they sent an appeal to NHS Resolution, but had not received a 
response. I note that NHS Resolution wrote to the Contractor by letter dated 30 December 
2020 to apologise and explain that it had not received the Contractor’s correspondence and 
requested that the Contractor re-submit their application by email. I note that the application 
for dispute resolution was received on 12 January 2021 and is within the limitation period as 
specified in the Regulations.  

6.2 This application for dispute resolution relates to the underperformance of Units of Dental 
Activity (“UDAs”) for the financial year 2019/2020. The Contractor seeks to dispute NHSE/I’s 
decision to reject its Force Majeure application and the recovery of monies resulting from the 
underperformance of activity during the financial year 2019/2020. The Contractor seeks to 
provide further evidence in the form of details of cancelled patient appointments during March 
2020.  Towards the end of the financial year 2019/2020, on 11 March 2020 the World Health 
Organisation declared the Covid-19 outbreak a global pandemic.  As a result of the pandemic, 
England alongside many other countries entered into periods of societal lockdown. 

6.3 I note that the Contractor contacted NHS BSA by email dated 20 March 2020 explaining that 
they had taken over the practice on 17 January 2020 and that there had been a series of 
events out of the Contractor’s control which were also detailed in the email. The Contractor 
further explained that they had been advised to write to the NHS BSA as, whilst they had been 
on track, they were now unlikely to fulfil the required number of UDAs and wished to request 
some leniency. The Contractor queried whether they should be filling in paperwork or waiting 
for nationwide announcements. I note that on 23 March 2020 the Contractor asked the NHS 
BSA whether he should complete a Force Majeure request and could he be sent a copy of the 
form. I note that NHS BSA responded on 24 March 2020 to advise the Contractor that he 
would be sent a form towards the end of April after the interim year end data had been 
reviewed. I note that I have been provided with an email dated 12 June 2020 from NHS BSA 
to the Contractor stating that if they wished to carry forward activity they would need to 
complete and return an application form. I note that the email also advised that if the 
Contractor wished an exceptional event to be considered by the Local Team they would need 
to complete and return a form, which had been attached. I note that the Contractor 
subsequently submitted an application for dental relief on the grounds of Force Majeure by 
email dated 23 June 2020 to NHS BSA.  

6.4 I note that NHSE/I have provided me with a document entitled “Dental Team – Yorkshire & 
the Humber, Disputes over Breach Notices – Local Resolution Information Pack” and that, 
according to the section entitled “Background to issue from a commissioner perspective”, the 
Force Majeure application was forwarded from NHS BSA to NHSE/I on 23 June 2020 for 
consideration. The information goes on to state that “This Force Majeure does not appear to 
have been taken to the Exceptional Circumstances meeting on 14 July 2020…”. I note 
however that NHSE/I advised NHS BSA on 22 July 2020 that the application had been rejected 
and NHS BSA communicated the decision to the Contractor by letter dated 22 July 2020. 

6.5 I note that the Contractor disputed the decision by email to NHS BSA dated 22 July 2020. 
According to the background information provided NHS BSA notified NHSE/I of the 
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Contractor’s response on 23 July 2020. NHSE/I responded that the decision would stand and 
that policy had been followed. I have been provided with a copy of an email dated 29 July 
2020 from NHS BSA to the Contractor which acknowledged the Contractor’s disagreement 
with the decision however stated that the application had been declined by the Local Area 
Team and that the matter was now considered closed. The Contractor was advised that it may 
wish to refer the matter to NHS Resolution. I note that the matter was subsequently considered 
by the “Local Resolution Panel” on 22 June 2021 and the decision of the panel was to not 
grant dental relief.  

6.6 On this basis I am satisfied that there has been some attempt a local resolution as set out in 
the GDS Contract, however the parties have been unable to resolve the dispute and therefore 
the Contractor has referred the matter to NHS Resolution. There is no dispute from either 
party that local dispute resolution has not been entered into therefore I will proceed to consider 
the matter before me.  

6.7 I note that I have been provided with a partial copy of a GDS contract together with a variation 
notice. Despite not being provided with a full copy there is no dispute that the Contractor holds 
a GDS contract and I am satisfied that I can proceed to consider the dispute. 

6.8 I note that within the Local Resolution Information Pack provided by NHSE/I there is reference 
to a breach notice which was issued to the Contractor on 4 December 2020 and I have been 
provided with a copy of the breach notice. I note however that this has not been raised as a 
matter of dispute and therefore I make no comment on this matter.  

6.9 There is reference in the papers provided to me that the Contractor is required to provide 1924 
UDAs. This is not disputed by the parties although I note that the Contract provided to me 
states, at clause 77, that “The Contractor shall provide 1916.4 units of dental activity during 
each financial year.” It is a common position between the parties that the Contractor did not 
manage to complete all of its scheduled dental appointments during the financial year 
2019/2020 and did not provide the required level of UDAs. The Contractor purports that this 
has resulted in a shortfall of UDAs for the financial year 2019/2020.  

6.10 There is no dispute between the parties that all treatment had to cease in late March 2020 as 
a result of the Covid-19 pandemic and that the cessation of treatment followed instructions 
from NHSE/I that all treatment should cease from 25 March 2020. 

6.11 The year end reconciliation letter dated 29 July 2020 states that:  

“We have finalised your year-end delivery position based on the FP17/FP17(O) data you have 
submitted using the mechanisms for financial reconciliation set out in the NHS England and 
NHS Improvement letters to all providers on 25 March 2020 and 15 April 2020 to mitigate the 
impact of COVID-19 for providers in respect of the 2019/20 financial year. 

As agreed by your Commissioning Team the most appropriate time period has been used for 
each service line (i.e. UDAs, UOAs etc.) as to not financially disadvantage your contract 
delivery due to COVID-19.” 

6.12 The letter contained the following table showing the year end reconciliation: 

Scheduled 
UDA 2019/20 

 

Less Brought 
Forward 
UDA from 
2018/19 

 

Adjusted 
Scheduled 
UDA 
2019/20 

 

Contracted 
UDA 
2019/20 

 

% 
Delivered 
UDA 
2019/20 

 

Carry 
Forward 
UDA into 
2020/21 

 

UDA 
Value 
(£) 

 

Clawback (£) 

 

1,787.60 -1.00 1,788.60 1,924.00 92.96 0.00 31.86 4,313.84 
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6.13 The letter went on to state: 

“The following time period was used to calculate your UDA activity for the 2019/20 financial 
year to mitigate the impact of COVID-19 on your contract: 

March 2019 to February 2020 

These details are available in your Year-End statement in Compass.” 

6.14 I note that I have been provided with a copy of a letter dated 30 July 2020 from NHSE/I to the 
Contractor which refers to the 29 July 2020 letter and shows a breakdown of the Contractor’s 
delivery profile for each of the three options available. The letter shows option one having 
been identified as the position which would least disadvantage the Contractor, with 1788.6 of 
1924 UDAs being achieved.  

6.15 I note that a revised year end reconciliation letter was sent to the Contractor on 22 October 
2020. This letter stated that: 

“We recently communicated that we were reviewing year-end postions [sic] due to an 
exceptional circumstance as a result of Covid-19 for the Year End 2019/20 reconciliation. This 
was to ensure that we are applying the NHS England & NHS Improvement Preparedness 
letters to all providers on 25 March 2020 and 15 April 2020 in a consistent manor and to 
mitigate the impact of COVID-19 on all providers.  

NHS England and NHS Improvement have instructed us, on their behalf, to communicate your 
revised year-end delivery position for 2019/20 and to take appropriate actions to reconcile this 
against your contractual activity.  

We have reviewed your year-end delivery position based on the FP17/FP17(O) data you have 
submitted and as agreed by your Commissioning Team the most appropriate time period has 
been used for each service line (i.e. UDAs, UOAs etc.) as to not disadvantage your contract 
delivery due to COVID-19.” 

6.16 The letter contained the following table showing the revised year end reconciliation: 

Scheduled 
UDA 2019/20 

 

Less Brought 
Forward 
UDA from 
2018/19 

 

Adjusted 
Scheduled 
UDA 
2019/20 

 

Contracted 
UDA 
2019/20 

 

% 
Delivered 
UDA 
2019/20 

 

Carry 
Forward 
UDA into 
2020/21 

 

UDA 
Value 
(£) 

 

Clawback (£) 

 

1797.8 -1 1798.8 1924 93.49 0 31.86 3,988.87 

 

6.17 The letter went on to state: 

“The following time period was used to calculate your UDA activity for the 2019/20 financial 
year to mitigate the impact of COVID-19 on your contract:  

21 March 2019 to 20 March 2020  

These details are available in your Year-End statement in Compass.”  

6.18 I note that the Contractor has described the factors which they purport led to the failure to 
reach their targeted UDAs for the 2019/2020 financial year. The Contractor states that they 
took over the practice on 17 January 2020 and had inherited a situation where they were at 
risk of not meeting the UDA target due to the previous owner’s habit of trying to deliver exactly 
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the correct number of UDAs by the end of the financial year. The Contractor considers that 
they were thwarted by the cancellation of dental appointments due to flooding in York, the 
practice manager breaking her arm and being unable to work, and also staff sickness in the 
form of the dentist taking sick leave for 1 week. Subsequently the Contractor’s dental nurse 
took a month off work due to a combination of self-isolation and sick leave. The Contractor 
states that the end result was a failure to deliver their contracted target and that according to 
Compass figures they had achieved 1665.4 UDAs for the 2019/2020 financial year. 

6.19 I note that the Contractor has provided me with a list of cancelled dental appointments which 
were due to be held between 2 March and 30 March 2020, indicating a total of 164 UDAs 
(although I note that the Contractor’s application states 161 UDAs). The Contractor’s list sets 
out the dates, names, treatments and UDAs and is entitled “booked patients who then 
cancelled during lockdown resulting in lost UDAs.” There is no dispute from NHSE/I as to the 
detail provided to me by the Contractor. The Contractor states that it would normally also have 
had further patients attending that would have generated another 30-40 UDAs and allowed it 
to meet expected targets, or at the very least the 96% threshold. I note that the Contractor 
requests leniency so that they can catch up in the next year or two.  

6.20 I note that the Contractor submitted a Force Majeure application, a copy of which has been 
provided to me. 

6.21 “Force Majeure” is a defined term as set out in the Policy Book for Primary Dental Services 
(“the Policy Book”), a link to which was included in the representations received from NHS 
BSA, which has not been disputed by the Contractor.  

6.22 The Policy Book, under the section “Adverse Events” states:  

“Adverse incidents are dealt with in the force majeure provisions of the standard GDS contract 
and PDS agreement. …  

The contractor is responsible for informing the Commissioner of any force majeure event 
promptly and no later than five working days of the occurrence of such circumstances or 
events as stipulate in Annex 84 and for lodging a claim for relief within the timescales specified 
within this document. 

… 

Contract Wording 

Clause 372 to 375 of the GDS Contract … provide that:  

'Neither party shall be responsible to the other for any failure or delay in performance 
of its obligations and duties under this Contract which is caused by circumstances or 
events beyond the reasonable control of a party. However, the affected party must in 
the occurrence of such circumstances or events:  

• inform the other party in writing of such circumstances or events and of what 
obligation or duty they have delayed or prevented being performed; and  
 

• take all action within its power to comply with the terms of this Contract as 
fully and promptly as possible.  

…  

A force majeure event is one which is caused by circumstances beyond the reasonable control 
of either the Commissioner or the contractor that could not have been avoided or mitigated 
with reasonable care and where the event has had a material effect on the fulfilment of the 
contract.  
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Examples of events that may invoke the force majeure provisions are as follows:  

• fire;  
• flood;  
• severe weather conditions and for which precautions are not usually taken to avoid or 

mitigate the impact (for example a severe hurricane); 
• industrial action …;  
• death of a significant performer or close relative …;  
• pandemic disease (my emphasis) or circumstances that might otherwise be 

considered “an act of God”;  
• war;  
• civil war;  
• riot or armed conflict;  
• radioactive, chemical or biological contamination;  
• pressure waves caused by aircraft or other aerial devises travelling at sonic or 

supersonic speed;  
• acts of terrorism; and/or  
• explosion.”  

6.23 The Contractor has provided me with an undated Force Majeure application form which I note 
was submitted by email to NHS BSA on 23 June 2020. I note that the description of the Force 
Majeure event is set out as: 

“12/3/2020 – people started cancelling because of fear of coronavirus. Also, there have been 
circumstances that led to the situation –  

1)York flooding reducing practice attendance in general for about a 2 week period in February 
2020,  

2) and the takeover of the practice which spanned 10 months and culminated in my taking 
over on 17th January 2020 – I inherited the practice   

3) Main nurse off with Covid symptoms and self isolating for 1 month from 17/3/2020 to 
11/4/2020 

4) Receptionist breaking arm on 1/3/2020” 
 
6.24 Details of the mitigating actions taken as a result of the Force Majeure event are stated as: 

“Since I took over in January, I have instituted several measures: 

1) Including a clause in the associate contract to complete a minimum number of UDAs 
a month so that activity is averaged out over the 12 months to avoid a mad rush. Please note 
that towards the end of February we were only 20 UDAs behind that time last year, where we 
finished with 1 UDA over the target. We are confident that we would have comfortably 
achieved the target this year, if not certainly well within the 4% threshold, if not for coronavirus. 

2) I have implemented an extensive refurbishment during this period to increase the 
number of chairs so that we can increase patient throughput by offering more appointments. 

3) I have also moved the practice from being paper-based to fully software based. This 
will help workflow, and also help us to monitor activity more accurately and to address any 
shortfall more quickly. I have committed about £150000 of my own resources to this and am 
very stretched financially as a result. Any clawback now will put me in a precarious financial 
position. 

4) I am putting measures in place to employ another nurse to help with any future 
sickness cover, so that there is some overlap of staff. We do not want to be in a position like 
this with staff shortages again.” 
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6.25 I note the supporting evidence and details of how under achieved activity will be delivered in 
the following financial year (2020/21) together with the activity details. 

6.26 I have been provided with a copy of the decision letter dated 22 July 2020 from NHS BSA to 
the Contractor which states that the decision was not to grant dental relief in this case and 
provides the following reasoning: 

“The policy describes a list of examples of circumstances where the claim for relief may be 
considered which includes; 

Flood causing significant damage which prevents the premises from being used over a 
prolonged period of time. So, although we appreciate that the event was unplanned and 
affected the practices ability to deliver services, the period of time was not prolonged and not 
greater than three weeks, and therefore did not meet the criteria for dental relief. 

With regards to the main nurse being absent from work and another key member staff having 
a broken arm, unfortunately this is not mentioned within the policy. The policy only relates to 
performers and providers. It is the providers responsibility to ensure staffing levels are 
maintained and continuity of service can continue without the key members of the team 
present.” 

6.27 I note that on the same date a letter was sent by NHS BSA on behalf of NHSE/I to the 
Contractor which stated:  

“As delivery data relating to the March 2020 period, which included the start of government 
restrictions on activity, will only be considered exceptionally, there is no requirement to apply 
for dental relief as a result of COVID-19 disruption. That is not to say COVID-19 is not a Force 
Majeure issue but in using the most favourable March position we are trying to alleviate the 
delivery issues you have faced. If you consider that your circumstances fall outside of the 
provisions of the letters or do not relate to COVID-19 then you should re-submit your claim for 
Force Majeure.” 

6.28 I note that the Contractor responded to NHS BSA to dispute the decision to reject their 
application by email dated 22 July 2020, emphasising that the combination of factors as 
described in the application for Force Majeure had a major impact on the Contractor’s ability 
to fulfil the required number of UDAs. NHS BSA replied to the Contractor on behalf of NHSE/I 
by email dated 29 July 2020 declining the application and stating that the matter was now 
considered closed. I note NHS BSA stated that it had reviewed the Contractor’s application 
and rejected it on the basis that none of the events described met the criteria for relief.  

6.29 I have also had regard to the decision of the Local Resolution Panel as recorded in the “Local 
Resolution Information Pack” provided by NHSE/I as follows: 

6.30 “The Appeal Panel has taken into account the four factors put forward by the contractor in 
their request for claim(s) for dental relief due to force majeure events and reconsidered the 
decisions taken to date. 

6.31 The decision of the panel is not to grant dental relief in this instance. The panel determined 
that based on the information submitted, the decision to reject the application for force majeure 
was in line with published NHS England force majeure policy, for the following reasons: 

1. The contract takeover was noted as being outside of the scope of force majeure or 
exceptional circumstances. 
 

2. It was noted that whilst flooding did occur within the City of York, the practice itself was 
not affected directly by any ingress of water and there were no direct access issues, 
for patients, as there is more than one route that can be taken to reach the practice, 
therefore this was not considered an exceptional circumstance. 
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3. The Panel considered that the practice should have made provision, via their business 
continuity policies and procedures, to cover the absence of the receptionist, due to her 
arm being broken. The panel did not consider this a provider/performer/contractor 
issue that would constitute dental relief. 
 

4. The Panel considered that the practice nurse self-isolating due to Covid was a 
business continuity planning issue and was not within the scope of the force majeure 
policy or an exceptional circumstance. It was noted that the fourth methodology for the 
year-end performance data had been used for this practice, which recognised that 
there would have been staffing and patient issues during March 2020. This 
methodology gave the practice the most favourable option at Year End.” 

6.32 Whilst I accept that NHSE/I adopted a standard methodology to calculate the UDAs of 
contractors having regard to the temporary suspension of routine, non-urgent dental care 
towards the end of March 2020 and I acknowledge that there was a three option approach 
(followed by a fourth option) with NHSE/I adopting the most favourable of these options to 
contractors, I am also of the view that there must, in these exceptional circumstances, be the 
ability for the contractor to have their particular situation reviewed and the approach to the 
adjustment considered using a fair, sensible and proportionate approach. Whilst NHSE/I have 
established a fair and reasonable approach to managing the UDAs notionally awarded during 
the temporary suspension of routine, non-urgent dental treatment due to the Covid-19 
pandemic, this does not prohibit a discretion being exercised in individual, exceptional 
circumstances.    

6.33 I agree with NHSE/I that the individual events described by the Contractor, including the 
occurrence of flooding and staff sickness do not in themselves constitute a Force Majeure 
event. However, I am of the view that the events set out by the Contractor in its application for 
Force Majeure support must be reviewed alongside the circumstances of the Covid-19 
pandemic.  

6.34 The Policy Book states: 

“If the Commissioner is satisfied that a force majeure event occurred and all reasonable efforts 
have been made to mitigate the consequences of the force majeure event, it may allow the 
contractor to carry forward to the following financial year a number of unfulfilled UDAs or UOAs 
which, it is estimated, were not delivered as a direct result of the force majeure event. It is 
expected that any activity carried forward will be delivered within the next financial year.”  
 

6.35 Having regard to the information provided to me including the February 2020 flooding in York 
(which I note was reported as at the highest levels since 2015 and referenced by the 
Contractor as impacting the practice for a 2 week period, albeit not prolonged for a period of 
3 weeks or more) and the level of detail that the Contractor has very helpfully provided to me 
in relation to booked and cancelled appointments during the period which routine and non-
urgent dental services were stopped, I am satisfied that this is a circumstance where a 
discretion should have been applied and the Contractor permitted to carry over the UDAs to 
the following financial year.  In reaching this decision, I have had regard to the Contactor’s 
comments in relation to this situation including how the activity will be achieved in the following 
financial year.  I also note the very small difference in the number of UDAs actually achieved 
and the number of UDAs that would have needed to have been achieved to fall under the 
circumstances set out at clause 82 of the Contract.  I am satisfied that local flooding (albeit 
not an ingress of water at the practice itself), in the period immediately prior to World Health 
Organisation declaration of a pandemic would have impacted on some patients attending at 
the practice and the number of UDAs that the Contractor could provide in the last months of 
the financial year would have been impacted.   

7 DECISION 

7.1 I determine that NHSE/I shall allow the Contractor to carry over the underperformed UDAs.   
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7.2 I note that neither party has submitted a claim for interest with regard to this dispute so I make 
no determination in this regard. 

 
 
 

Head of Business Operations, Primary Care Appeals 
 
 


