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RECONCILIATION FOR 2019-2020 
 
 
1 Outcome 

 
1.1 I determine that NHS England shall allow the Contractor to carry over the underperformed 

UDAs for delivering in the financial year 2021/22.  .   
 

1.2 I note that neither party has submitted a claim for interest with regard to this dispute and I 
make no determination in this regard. 
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RECONCILIATION FOR 2019-2020 
 
 
 
1 INTRODUCTION 
 

1.1 The Contractor has referred the dispute in relation to its General Dental Services (“GDS”) 
contract for dispute resolution under the provisions of Paragraph 55 of Schedule 3 of the 
National Health Service (General Dental Services Contracts) Regulations 2005 (the 
“Regulations”). 

1.2 The Secretary of State for Health and Social Care has directed that NHS Resolution exercise 
the functions of dispute resolution on his behalf. I, as an authorised officer of NHS Resolution, 
have made this determination. 

2 APPLICATION FOR DISPUTE RESOLUTION 

2.1 By letter dated 7 June 2021 the Contractor applied to NHS Resolution for dispute resolution.  

2.2 I have had regard to the following documents made available to me in consideration of this 
matter to ensure the just, expeditious, economical and final determination of this dispute: - 

2.2.1 Application letter received from the contractor dated 7 June 2021, together with 
enclosures; 

2.2.2 Contractor’s DTS message dated 14 June 2021, together with enclosure; and 

2.2.3 Representations dated 8 July 2021 from NHS England. 

3 PARTIES SUBMISSIONS 

The Contractor’s application 

3.1 The Contractor states that they made the application to dispute the year end reconciliation for 
the year 2019/20 to the Head of Primary Care, NHS England – North East and Yorkshire. 
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3.2 The Contractor has attached the outcome letter dated 4 May 2021 rejecting their application 
stating that: 

“The evidence provided was reviewed by the Head of Primary Care and the Head of Finance 
(Primary Care Direct Commissioning) on 24th March. 

Having considered the information you have provided we do not believe that there are any 
additional unique circumstances over and above those experienced by other contractors that 
would warrant deviation from the national agreed process, and that the mechanisms applied 
for financial reconciliation of your contract have been fair and reasonable.”  

3.3 The Contractor has attached their letter setting out their case. The Contractor explains that it 
clearly states that the reason why the practice did not meet its performance target is primarily 
due to an associate being pregnant at the beginning of the Covid pandemic. The Contractor 
does not agree with the panel’s decision that this does not constitute an additional unique 
circumstance over and above those experienced by other contractors. 

3.4 The Contractor states that the practice provided a safe working environment for the pregnant 
associate and as a result was short by 0.55 UDAs. 

3.5 The Contractor feels that the decision by the panel in rejecting their claim is grossly unfair and 
prejudicial to the pregnant member of staff as it does constitute an additional unique 
circumstance over and above those experienced by other contractors. 

3.6 The Contractor would like this matter to be reconsidered and their claim upheld. The 
Contractor states that they have attached all the documents and evidence submitted to the 
North East Area team in their original application. 

Representations 

NHSE/I’s representations 

3.7 NHSE/I states that prior to the end of the financial year, the contractor completed a Force 
Majeure request stating that the practice would be impacted as a result of the pandemic due 
to the following issues: 

• “Pregnant Associate reduced clinical capacity due to COVID-19; 

• Lack of PPE; 

• Staff Absences; 

• Cancellations. 

Upon review, jointly by the NHS Business Services Authority (“NHS BSA”) and then by the 
Business Manger within NHS England the request was rejected on the basis that the four Year 
End methodologies used to calculate the reconciled Year End 19/20 position take into account 
the COVID concerns raised and so does not warrant deviation from the nationally agreed 
policy.” 

3.8 NHS England states that the Year End reconciliation process for 2019/20 involved using four 
nationally agreed Year End Methodologies, with the option that provides the contractor with 
the most favourable Year End position being used. The options are stated as follows: 

“Option 1 – Replaces March 20 scheduled UDAs with March 19 scheduled UDAs. The period 
used to calculate Year End 19/20 is March 2019 to February 2020. 

Option 2 – Uses March 20 scheduled UDAs. This is a normal 19/20 Year End calculation.  The 
period used to calculate Year End 19/20 is April 2019 to March 2020. 
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Option 3 – Replaces March 20 with the mean of the highest scheduled UDAs over a 
consecutive 3-month period. The period used to calculate Year End 19/20 is April 2019 to 
February 2020 plus the mean of the highest consecutive 3 months. 

Option 4 – Replaces 21st-31st March 2020 with the same period in March 2019. The period 
used to calculate Year End 19/20 is 21 March 2019 to 20 March 2020. This option in effect 
removes the period practices were closed and replaces it with the same period the previous 
year.” 

3.9 NHS England states that for the Contractor the most favourable option was Option 1 (including 
the March 2019 position as part of the Year End 19/20 reconciliation) and goes on to state 
that: 

“Using the Option 1 methodology the Contractor’s Year End position was calculated as 
95.44%. Appendix 1 shows the outcome of the 4 methodologies used. 

As per the NHS England Policy Book for Primary Care Dental Services: 9.6 Year End Review 
– GDS, PDS and PDS Plus – “Where a contractor has delivered less than 96 percent of their 
contracted activity, the Commissioner will recover the full amount of money (the overpayment 
to the contractor in respect of the activity actually delivered under the contract) up to the full 
contract value”.  In line with the Year End Policy NHS BSA wrote out to Mr Dhanoya requesting 
recovery of the under delivered UDAs totalling £22,728.02.  See Appendix 2 – Year End 19/20 
Reconciliation letter. 

Upon receipt of the Year End reconciliation letter Mr Dhanoya contacted the NHS BSA to 
dispute the year end position. Mr Dhanoya argued that the completion of treatment for patients 
was delayed due to the closure of the contract with patient’s treatment being completed in July 
2020. 

As per the claiming rules and in line with the Dental Handbook – Managing Dental Services 
(v1.0) 04.2017 - Allocation of UDA to financial years, “all activity data collected from FP17s, 
which were received by 31 May 2020 with a treatment completion date prior to 1 April 2020 
and scheduled” would be included in the Year End reconciliation. As the claims Mr Dhanoya 
was referencing were completed in July 2021 [sic] the claims would not be included in the 
2019/20 Year End Reconciliation but would be included in the 2020/21 Year End 
reconciliation. 

On 8 November 2020, Mr Dhanoya emailed Tracy Johnstone Head of Primary Care to appeal 
the decision. The evidence submitted by the Contractor was duly considered and a decision 
made to uphold the original rejection of his force majeure application. See letter advising of 
decision set out in Appendix 3 for details of the basis of this decision together with the further 
clarification supporting the decision set out below.” 

3.10 With regard to a pregnant associate, NHS England states: 

“The provider highlighted a pregnant associate raising concerns about working in the midst of 
a pandemic and wished to take maternity leave several days prior to the official lockdown date 
resulting in UDAs lost. Further evidence was requested from the contractor who provided an 
email from the pregnant associate stating her desire to self-isolate. The email evidence 
provided failed to highlight the date the email was received and failed to include any clear 
evidence from whom the email was sent from. It is not known if a risk assessment was 
undertaken as no additional evidence was supplied.  The evidence provided was too high level 
to allow any judgement to be formed. 

In reviewing the evidence, the policy book states that maternity leave is not considered as an 
allowable exceptional circumstance and as such could not be considered. In addition to this 
the application of the Option 1 methodology (using March 2019) takes into account the lost 
UDAs in March 2020 and substitutes the March 2019 scheduled UDAs as this gave a better 
Year End position.  In applying the March 2019 scheduled UDAs to the final reconciled Year 
End position, it mitigates the lost UDAs from the pregnant associate.” 
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3.11 With regard to PPE availability NHS England states: 

“The provider highlighted that the practice was running low on hand soap, masks, hand 
sanitisers and toilet paper. No evidence was provided in relation to this claim. NHS England 
are only able to review issues where evidence is provided to support the concern.” 

3.12 With regard to Staff absences NHS England states: 

“The provider highlighted that on the 17 March the practice had five members of staff absent; 
three members of the nursing team, one member of the reception team and one dental 
therapist.  They have all had to self-isolate because they were either showing symptoms of 
the virus or are having to self-isolate because they were a member of a household where 
someone is showing symptoms.  Upon request the contractor provided further evidence in the 
form of emails however the email trail was unclear but highlighted approximately 2 members 
of staff self-isolating, it’s unclear if any of the staff absentees were dentists. 

NHS England is of the view the application of the Option 1 methodology which substitutes the 
March 2020 period with March 2019 mitigates the impact of the staff absences.” 

3.13 With regard to Cancellation of appointments NHS England states: 

“The provider highlighted patients were cancelling appointments as a result of government 
guidelines to limit contact. In addition to this short notice cancellations were impacting on the 
ability of the practice achieving their UDA targets. To mitigate this the provider stated they had 
put messages on social media to inform patients that the practice was open. 

To evidence the cancellations the practice provided 3 emails from patients dated 17 and 19 
March 2020, 2 stating they wished to social distance and one returning from holiday abroad 
and wishing to social distance. From the email evidence it does not appear that the patients 
had COVID or were required to self-isolate but had made a choice to cancel as they to wished 
to maintain social distancing. 

The evidence provided was unclear as to what follow up action was taken from the practice to 
mitigate these concerns and to reassure patients that there were appropriate measures in 
place to provide treatment safely. No evidence was provided in relation to the social 
media messages to inform patients. 

In applying the March 2019 scheduled UDAs to the final reconciled Year End position, this 
mitigates any potential impact on UDA delivery associated with these patients.” 

3.14 NHS England is of the view that the four issues raised by the Contractor are COVID related 
issues and appeared to have occurred in the final weeks of March 2020 for which the four 
national methodologies compensate for any impact of the slowing down of activity during the 
final month. NHS England goes on to state: 

“Mr Dhanoya’s claim that the March 2019 position does not accurately reflect the true position 
for the practice as the practice was under less pressure the previous year does not appear to 
be supported by the practice’s delivery pattern when comparing the scheduled UDAs for the 
period 1 March 2020 to 21 March 2020 to the same time period the previous year, had this 
been the case then Option 4 would have been used. 

Tracy Johnstone (Head of Primary Care) and Lee West (Head of Finance) reviewed the 
evidence provided by Mr Dhanoya and whilst they did sympathise with the Contractor, the 
circumstances outlined were not unique and likely to have been faced by other contractors. 
The options put forward by NHS England were in recognition of the impact of Covid and the 
most favourable option for his practice was applied. Based on the evidence submitted, the 
circumstances outlined do not warrant additional flexibility above that already provided to all 
other contractors and by way of applying the most favourable of the 4 national methodologies. 
Appendix 3 is a copy of the letter provided to Mr Dhanoya. Also attached is the full timeline 
which includes the correspondence with Mr Dhanoya and the evidence submitted. 
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Whilst we understand Mr Dhanoya’s right to appeal, NHS England & NHS Improvement have 
acted to the best of their knowledge and within the remit of the NHS Policy to ensure a 
consistent and fair outcome has been achieved.” 

4 OBSERVATIONS 

No observations were received. 

5 CONSIDERATION  
 
5.1 This application for dispute resolution relates to the underperformance of Units of Dental 

Activity (“UDAs”) for the financial year 2019/20. The Contractor states that “I do not agree with 
the panel’s decision that this does not constitute an additional circumstance over and above 
those experienced by other contractors... I feel that the decision by the panel in rejecting my 
claim is grossly unfair and prejudicial to the member of staff as it does constitute an additional 
unique circumstance over and above those experienced by other contractors.”   
 

5.2 Towards the end of the financial year 2019/2020, on 11 March 2020 the World Health 
Organisation declared the Covid-19 outbreak a global pandemic. As a result of the pandemic, 
England alongside many other countries entered into periods of societal lockdown. The 
Contractor seeks to provide evidence in the form of details of cancelled patient appointments 
during and around this period and emails indicating staff absence as a direct result of the 
pandemic.   
 

5.3 I note from the information provided to me that the parties have engaged in an exchange of 
correspondence regarding the matters in dispute between March 2020 and 4 May 2021 when 
NHS England sent a decision letter to the Contractor concluding the local dispute resolution 
process. On this basis I am satisfied that there has been an attempt at local resolution as set 
out in the GDS Contract, however the parties have been unable to resolve the dispute and 
therefore the Contractor has referred the matter to NHS Resolution. There is no dispute from 
either party that local dispute resolution has not been entered into therefore I will proceed to 
consider the matter before me. 
 

5.4 I note that the Contractor contacted NHS England by email dated 17 March 2020 stating that 
they were submitting a Force Majeure notice in order to request dental relief and to carry over 
certain UDAs that it was unable to deliver due to the impact of the pandemic. The Contractor 
stated that it was making all reasonable efforts to mitigate the consequences of the purported 
Force Majeure event which had occurred due to a pregnant associate no longer being able to 
work due to government advice on coronavirus and pregnancy, running out of stock of 
consumables such as soap, masks, hand sanitisers etc., staff absences due to self-isolation 
and short notice cancellations and “fail to attends”. The Contractor requested that its pregnant 
associate be allowed to finish that day and carry forward 165 UDAs. The Contractor also 
asked whether it needed to do anything else in order to provide a Force Majeure notice. I note 
that NHS England responded the same day to acknowledge the Contractor’s email and 
advised that it was awaiting national guidance and in the meantime the Contractor should 
continue to keep a record of the issues it was facing and how it had tried to mitigate these so 
that the information would be available if required. The Force Majeure application does not 
appear to have been considered further at the time.  

5.5 The year end reconciliation letter dated 29 July 2020 states that:  

“We have finalised your year-end delivery position based on the FP17/FP17(O) data you have 
submitted using the mechanisms for financial reconciliation set out in the NHS England and 
NHS Improvement letters to all providers on 25 March 2020 and 15 April 2020 to mitigate the 
impact of COVID-19 for providers in respect of the 2019/20 financial year. 

As agreed by your Commissioning Team the most appropriate time period has been used for 
each service line (i.e. UDAs, UOAs etc.) as to not financially disadvantage your contract 
delivery due to COVID-19.” 
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5.6 The letter contained the following table showing the year end reconciliation: 

Scheduled 
UDA 2019/20 

 

Less Brought 
Forward 
UDA from 
2018/19 

Adjusted 
Scheduled 
UDA 
2019/20 

Contracted 
UDA 
2019/20 

% 
Delivered 
UDA 
2019/20 

Carry 
Forward 
UDA into 
2020/21 

 

UDA 
Value 
(£) 

 

Clawback (£) 

 

17,329.60 199.00 17,130.60 17,950.00 95.44 0.00 27.46 22,500.72 

 

5.7 The letter went on to state: 

“The following time period was used to calculate your UDA activity for the 2019/20 financial 
year to mitigate the impact of COVID-19 on your contract: 

March 2019 to February 2020” 

5.8 The letter also contained the following table showing the year end reconciliation for the 
provision of domiciliary services: 

Additional Service 
Type 

Scheduled Courses of 
Treatment 2019/20 

Contracted Courses of 
Treatment 2019/20 

Course of 
Treatment Value 
(£) 

Clawback (£) 

Provision of 
Domiciliary 
Services 

0.00 2.00 £113.65 £227.30 

 

5.9 The letter went on to state:  

“The following time period was used to calculate your Domiciliary activity for the 2019/20 
financial year to mitigate the impact of COVID-19 on your contract: 
 
March 2019 to February 2020 
 
These details are available in your Year-End statement in Compass.” 

5.10 I have had regard to the four nationally agreed methodologies used in the year end 
reconciliation process as described in NHS Englands representations. I note that these were 
notified to all contractors in a series of “Preparedness letters”.  

5.11 I note that the Contractor emailed the NHS BSA on 10 August 2020 in order to dispute the 
year end position. The Contractor noted that there was a shortfall of 0.56% of UDAs from the 
96% threshold for clawback, which it stated equates to a shortfall of 100.52 UDAs. The 
Contractor stated that the practice was on target to achieve the delivery of UDAs above the 
96% threshold for the 2019/20 financial year, however this was not achieved due to the 
following reasons: 

• “The practice was closed from 23 March 2020 following advice from NHS England. 
 

• One of our full time associates was pregnant, therefore, due to the risks of Covid-19 
stopped carrying out high-risk procedures on patients several days before the official 
date of shut down. This meant that the band 2 and band 3 treatments were not being 
carried out by this performer. 
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• All the other performers at the practice had booked in extra sessions during March 

2020 to ensure that the practice would achieve the UDA target for 2019/20. These 
sessions had to be cancelled when the practice closed.” 

5.12 I note that the Contractor went on to dispute the use of option 1 to calculate their year end 
position i.e. the use of March 2019 data in place of that for March 2020. The Contractor 
contends that the UDA figures for March 2019 were much lower than the predicted activity for 
March 2020 because the practice was not under the same pressure to meet the target in the 
2018/19 financial year. I note that the Contractor also provided details of claims for courses of 
treatment amounting to 108 UDAs that commenced before the lockdown but could not be 
completed before 31 March 2020 as the practice had to close. The Contractor believes that 
the UDAs detailed should be included in the 2019/20 year end calculation, taking their delivery 
of UDAs over 96%. 

5.13 I note that I have been provided with the calculation of UDAs for each of the four 
methodologies and that according to these, option 1 was most advantageous to the 
Contractor.  It is this Option 1 which, adjusted the Contractor’s UDAs to 95.44% of the required 
number of UDAs. However I have no information to show how many UDAs were allocated to 
the Contractor for March 2020 and whether or not this was in keeping with the number that 
were actually completed for the first half of March 2020, or how this compared to any other 
month throughout the 2019/20 year, 

5.14 I note that the NHS BSA responded to the Contractor on 12 August 2020 indicating that it was 
unable to depart from the nationally agreed methodology and offering an additional instalment 
to recover underperformance. The Contractor responded on the same day stating that “I would 
like this matter to be looked at under the force majeure clause and the UDAs listed in my 
previous email to be included in the 2019/20 year”. I note that by email dated 16 September 
2020 the NHS BSA emailed the Contractor to advise that the NHS England regional team had 
reviewed their Force Majeure application and decided to reject it. The Contractor was given 
the option to appeal the decision formally in writing to NHS England with any new evidence to 
support their case. The Contractor subsequently appealed the decision to reject the Force 
Majeure application by letter to NHS England dated 7 November 2020. The appeal was 
rejected by letter dated 4 May 2021. 

5.15 “Force Majeure” is a defined term as set out in the Policy Book for Primary Dental Services 
(“the Policy Book”), a link to which was included in the representations received from NHS 
England, which has not been disputed by the Contractor.  

5.16 The Policy Book, under the section “Adverse Events” states:  

“Adverse incidents are dealt with in the force majeure provisions of the standard GDS contract 
and PDS agreement. …  

The contractor is responsible for informing the Commissioner of any force majeure event 
promptly and no later than five working days of the occurrence of such circumstances or 
events as stipulate in Annex 84 and for lodging a claim for relief within the timescales specified 
within this document. 

… 

Contract Wording 

Clause 372 to 375 of the GDS Contract … provide that:  

'Neither party shall be responsible to the other for any failure or delay in performance 
of its obligations and duties under this Contract which is caused by circumstances or 
events beyond the reasonable control of a party. However, the affected party must in 
the occurrence of such circumstances or events:  
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• inform the other party in writing of such circumstances or events and of what 
obligation or duty they have delayed or prevented being performed; and  
 

• take all action within its power to comply with the terms of this Contract as 
fully and promptly as possible.  

…  

A force majeure event is one which is caused by circumstances beyond the reasonable control 
of either the Commissioner or the contractor that could not have been avoided or mitigated 
with reasonable care and where the event has had a material effect on the fulfilment of the 
contract.  

Examples of events that may invoke the force majeure provisions are as follows:  

• fire;  
• flood;  
• severe weather conditions and for which precautions are not usually taken to avoid or 

mitigate the impact (for example a severe hurricane); 
• industrial action …;  
• death of a significant performer or close relative …;  
• pandemic disease (my emphasis) or circumstances that might otherwise be 

considered “an act of God”;  
• war;  
• civil war;  
• riot or armed conflict;  
• radioactive, chemical or biological contamination;  
• pressure waves caused by aircraft or other aerial devises travelling at sonic or 

supersonic speed;  
• acts of terrorism; and/or  
• explosion.”  

5.17 I have had regard to the Contractor’s letter dated 7 November 2020, in which they refer to 
their email to NHS England dated 17 March 2020 providing a Force Majeure notice in order 
to request dental relief. The letter referred again to the Contractor’s associate who was 
pregnant in March 2020 and concerned about the risks to herself and her child, having 
experienced miscarriages previously, and therefore stopped seeing patients on 16 March 
2020. The letter also referred to two other Associates’ wives who were pregnant and therefore 
due to their concerns about contracting Covid-19 and passing it to their wives, they had 
reduced activity resulting in treatments not being completed prior to 31 March 2020. The 
Contractor also referred to other factors which I have noted above in this determination. The 
Contractor re-iterated that if the practice had not been impacted by the pandemic, it was on 
target to deliver at least 96% of the contracted UDAs by 31 March 2020.  

5.18 I note that by email dated 17 December 2020 the Contractor provided evidence in support of 
their Force Majeure application to NHS England in the form of appointment book records 
showing booked appointments post-lockdown, records of cancellations pre-lockdown as a 
result of Covid-19 and copies of emails to indicate cancelled appointments and staff absences 
as a direct result of Covid-19. I note that the appointment records show details of appointments 
booked on ten days between 18 and 31 March, including appointment lengths and some 
details of the nature of the appointments. I note that the Contractor also provided details of 
appointments booked in April. I have also had regard to the lists of appointments cancelled 
due to Covid-19 from 18 March 2020 onwards, although not all the dates of the cancelled 
appointments are clear, and I note again that some of the entries are for dates in April 2020 
onwards. There are three emails from patients cancelling their appointments in March for 
reasons related to the pandemic, and various emails which appear to be from employees at 
the practice regarding the need to self-isolate, or asking for advice as to whether to stay home. 
I note also the undated email which appears to be from the pregnant Associate explaining that 
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she was worried due to a high-risk pregnancy and would prefer not to be working in a high 
risk environment.  

5.19 I note the Contractor states in their email of 17 March 2020 to the NHS BSA that in an attempt 
at mitigation they asked colleagues to work extra sessions and cancel holidays. The 
Contractor also states that they had put messages on social media and receptionists 
continued to inform patients that the practice was open as usual.   

5.20 In their response to the application NHS England have provided further clarification regarding 
their decision to reject the application for Force Majeure. With regard to the pregnant 
Associate, I note that NHS England were not satisfied with the evidence provided in the form 
of the email from the Associate as the email was undated and there was no clear evidence of 
who actually sent the email. NHS England state that it was not known if a risk assessment 
was undertaken as no additional evidence was supplied. I note that NHS England also refer 
to the NHS England Policy Book for Primary Dental Services (“the Policy Book”), noting that 
maternity leave is not an allowable exceptional circumstance and therefore it was not 
considered. Additionally, NHS England consider that the application of the option 1 
methodology takes into account the lost UDAs in March and mitigates the lost UDAs from the 
pregnant Associate.  

5.21 With regard to the Contractor’s claim that it was running low on supplies such as hand soap, 
masks, sanitisers and toilet paper, I note NHS Englands response that no evidence was 
provided in relation to this claim.   

5.22 With regard to staff absences, I note NHS England’s comment that it is unclear whether any 
of the staff absentees were dentists. The Contractor had stated in their email dated 17 March 
2020 “Today we have five members of the team who are absent. That’s three members of the 
nursing team, on member of the reception team and one of our dental therapists. They have 
all had to isolate because they are either showing symptoms of the virus or are having to 
isolate because they are a member of a household where someone is showing symptoms”. I 
note that the Contractor refers in their letter to NHS England dated 7 November 2020 to two 
associates whose wives were pregnant at the time and reduced activity, although no further 
detail is provided on this. Unfortunately the emails provided by the Contractor appearing to be 
from staff needing to self-isolate are unclear.    

5.23 With regard to the cancellation of appointments, I note that NHS England considered the 
evidence provided by the Contractor in the form of emails from patients and concluded that 
they appeared to be from patents wishing to maintain social distancing, rather than any 
requirement to self-isolate. NHS England further considered that no evidence had been 
provided to explain what had been done to mitigate patients’ concerns and reassure patients 
that appropriate safety measures were in place, or with regard to any social media messages.   

5.24 Whilst I accept that NHS England adopted a standard methodology to calculate the UDAs of 
contractors having regard to the temporary suspension of routine, non-urgent dental care 
towards the end of March 2020 and I acknowledge that there was a three option approach 
(followed by a fourth option) with NHS England adopting the most favourable of these options 
to contractors, I am also of the view that there must, in these exceptional circumstances, be 
the ability for the contractor to have their particular situation reviewed and the approach to the 
adjustment considered using a fair, sensible and proportionate approach. Whilst NHS England 
have established a fair and reasonable approach to managing the UDAs notionally awarded 
during the temporary suspension of routine, non-urgent dental treatment due to the Covid-19 
pandemic, this does not prohibit a discretion being exercised in individual, exceptional 
circumstances. 

5.25 I agree with NHS England that the individual events described by the Contractor do not in 
themselves constitute a Force Majeure event. However, I am of the view that the events set 
out by the Contractor in its application for Force Majeure support must be reviewed alongside 
the circumstances of the Covid-19 pandemic, pandemic being one of the circumstances listed 
in the Policy Book as an example of an event which may invoke the Force Majeure provisions, 
as noted above.  
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5.26 The Policy Book states: 

“If the Commissioner is satisfied that a force majeure event occurred and all reasonable efforts 
have been made to mitigate the consequences of the force majeure event, it may allow the 
contractor to carry forward to the following financial year a number of unfulfilled UDAs or UOAs 
which, it is estimated, were not delivered as a direct result of the force majeure event. It is 
expected that any activity carried forward will be delivered within the next financial year.”  
 

5.27 Having considered the information provided to me including the detail that the Contractor has 
provided in relation to booked and cancelled appointments during the period which routine 
and non-urgent dental services were stopped, I am satisfied that sufficient information has 
been provided to indicate that this is a circumstance where discretion should have been 
applied and the Contractor permitted to carry over the UDAs to the following financial year. I 
also note the small difference in the number of UDAs actually achieved and the number of 
UDAs that would have needed to have been achieved to fall under the circumstances set out 
at clause 82 of the Contract. Further, I am satisfied that an Associate being pregnant and 
having health concerns, and having stopped working on 16 March 2020, in the period 
immediately prior to the World Health Organisation declaration of a pandemic would have 
impacted on the number of UDAs that the Contractor could provide in the last months of the 
financial year. 

6 DECISION 

6.1 I determine that NHS England shall allow the Contractor to carry over the underperformed 
UDAs for delivering in the financial year 2021/22.   

6.2 I note that neither party has submitted a claim for interest with regard to this dispute and I 
make no determination in this regard. 

 
 
 
 

Head of Operations, Primary Care Appeals 
 


