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1. NHS England’s decision 

 
On 8 June 2021 NHS England sent a letter relating to overpayments (the “Overpayment Decision”) 
to JM Patel Limited trading as Stone Pharmacy (“the Appellant"). The Overpayment Decision 
stated: 

1.1. I am writing to advise you that the Pharmaceutical Services Regulations Committee 
(PSRC) has now considered the claim for overpayments by NHS England & NHS 
Improvement (NHSEI) set out within the overpayments notice dated 9 October 2020. 
The PSRC’s decision is set out below. 

1.2. [list of PSRC member and others present and list of documents considered] 

1.3. Consideration 

1.3.1. The PSRC noted: 

1.3.1.1. That the breach notice dated 9 October 2020 had been withdrawn 
by NHSEI. 

1.3.1.2. The procedure at Regulation 94 in relation to overpayments. 

1.3.1.3. That NHSEI considers that out of office payments have been made 
to Stone Pharmacy in circumstances in which it (sic) they were not 
due, for the reasons set out within the Overpayments Notice dated 
9 October 2020. 

1.3.1.4. That NHSEI had drawn this to Stone Pharmacy’s attention within 
the Overpayments Notice dated 9 October 2020, which was then 
the subject of subsequent correspondence between NHSEI’s and 
Stone Pharmacy’s solicitors, HD and CRS (respectively). 

1.3.1.5. That Stone Pharmacy did not admit that there had been 
overpayments, for the reasons given in the correspondence from 
CRS. 

1.3.1.6. That Stone Pharmacy had been provided with the opportunity to 
provide written representations, which were set out within the 
letters from CRS. 
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1.3.1.7. The PSRC was asked by NHSEI to determine whether the final 
outcome of the investigation was that there had been 
overpayments to Stone Pharmacy, as described within the 
Overpayments Notice dated 9 October 2020. 

1.3.2. The PSRC has carefully considered the representations and evidence 
provided by both NHSEI and Stone Pharmacy on the issue. 

1.4. Decision 

1.4.1. The PSRC determined that the final outcome of the investigation was that 
there had been overpayments to Stone Pharmacy, as described within the 
Overpayments Notice dated 9 October 2020. 

1.4.2. The PSRC approved the proposed action set out in the letter from HD to CRS 
dated 16 March 2021, namely that the following overpayments should be 
recovered as a civil debt from Stone Pharmacy: 

1.4.2.1. Tranche 1 – Frequently prescribed and readily available drugs – 
totalling £116,338.00. 

1.4.2.2. Tranche 2 – Excessive ‘handling’ and ‘carriage’ charges – totalling 
£15,944.00. 

1.4.3. The recovery of Tranches 1 and 2, as opposed to the total sum of 
overpayments, is for the reasons set out in the letter from HD to CRS dated 16 
March 2021, and is without prejudice to the right to seek recovery of the entire 
amount claimed in future. 

1.4.4. Accordingly, the PSRC also approved the instruction of the NHS Business 
Services Authority to recover Tranches 1 and 2 overpayments. 

1.5. Recovery of overpayments 

1.5.1. The recovery of the overpayments via the NHS Business Services Authority 
will not commence until either the end of the 30 day appeal period (see below) 
or once any such appeal has been dealt with, whichever is the latest. 

1.5.2. NHSEI will contact you to discuss a payment plan. However, NHSEI fully 
reserves its rights to fully recover the overpayments at any time and without 
prior notice or agreement, whether by deduction of remuneration under the 
Regulations and Drug Tariff, pursuit as a civil debt, or both. 

1.6. Appeals 

1.6.1. You have a right of appeal to the Pharmacy Appeals Committee of NHS 
Resolution, pursuant to sections 9 and 11 of the National Health Service Act 
2006, and the National Health Service Litigation Authority (Pharmaceutical 
Remuneration – Overpayments) (England) Directions 2018. 

1.6.2. The appeal to the Authority must be brought within 30 days of the date on 
which you are notified of this decision. 

1.6.3. If you wish to appeal, please contact Primary Care Appeals at [address and 
contact details]. 

2. The Appeal 
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In a letter to Primary Care Appeals of NHS Resolution, dated 28 June 2021 (the "Appeal Letter"), 
Charles Russell Speechlys acting for the Appellant appealed against NHS England’s decision that 
there had been overpayments to Stone Pharmacy and that these should be recovered from the 
Appellant. 

The Appeal Letter stated the following: 

2.1. We act for JM Patel Limited which trades as Stone Pharmacy and which is included in 
a pharmaceutical list for premises at 229 London Road, Stone, Greenhithe, Kent, DA9 
9DF. 

2.2. On behalf of our client we write to appeal a decision of the Pharmaceutical Services 
Regulations Committee of NHS England to conclude that there have been 
overpayments to Stone Pharmacy and that these should be recovered from our client. 

2.3. The decision was notified to our client by email of 8 June 2021. 

2.4. Our client’s ground of appeal is that the PSRC failed to provide any reasons for the 
decision reached, which was manifestly wrong. 

2.5. [list of background documents – these are more fully referred to in the consideration 
section of this determination] 

2.6. FACTUAL MATTERS 

2.6.1. JM Patel Limited, which trades as Stone Pharmacy, is included in the 
pharmaceutical list for premises at 229 London Road, Stone, Greenhithe, 
Kent, DA9 9DF (“the Pharmacy”). 

2.6.2. In approximately June 2014, our client began to use the services of Mymed for 
the procurement of certain medicinal products for individual patients. There 
were a number of reasons why Mymed was used to procure the individually 
listed products, and these would vary from product line to product line and from 
day-to-day. 

2.6.3. It is, of course, not possible now, many years later, to specify the exact reason 
why Mymed were used to procure each item which is listed in Appendix A to 
the Overpayments Notice dated 9 October 2020. However, in summary, our 
client engaged Mymed for the following reasons. 

2.6.3.1. The timings for deliveries from its regular suppliers AAH, 
ALLIANCE were extremely haphazard. This led to our client 
disappointing patients and causing inconvenience. Some patients 
needed their medication early in the morning and our client could 
not guarantee this with its usual suppliers but with Mymed it could. 
Our client logged many complaints with AAH and Alliance during 
this period. 

2.6.3.2. There was a quota issue with certain items from the regular 
suppliers during certain periods with our client receiving “no right to 
buy” notifications and our client needed to obtain from Mymed as a 
result. 

2.6.3.3. Mymed used FEDEX courier for delivery who were fast and 
efficient. Our client found that other wholesalers would not turn up 
as scheduled. 

2.6.3.4. Certain fridge lines like insulin would not be delivered because the 
weather was too hot. 
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2.6.3.5. The CCG at the time had a policy on changing the brand of a 
medication to cut costs so it was cost effective for our client to order 
single items as and when they were needed. Our client could not 
order these lines in bulk since it was not sure if the brand would be 
changed by the CCG again, therefore rendering certain brands as 
useless. For example, the CCG would direct local prescribers to 
prescribe XISMOX XL 60mg tabs instead of isosorbide mono 
60mgs tabs (generic). When this happened, our client was 
prevented from giving any other brand of generic. This would make 
the business difficult to run as our client would be unable to bulk up 
our stock on a certain brand in fear of the prescribing changed to 
another. In fact, in this case the XISMOX was again changed to 
MONOMIL. For that reason our client would only order single items 
that it needed from Mymed rather than in bulk. 

2.6.3.6. In order to provide the best patient care for specific patients at 
specific times and in relation to specific items, Mymed was a sound 
wholesaler to use. 

2.6.4. Due the nature of the service provided by Mymed, there were additional 
charges for using Mymed. These were invoiced to the Pharmacy. Our client 
was reassured by Mymed that these items were recoverable as out of pocket 
expenses (“OOPE”). 

2.6.5. Our client used Mymed for the procurement of the items listed in Appendix A 
to the Overpayments Notice for a period of approximately 3 years, until June 
2017. The claims were submitted to the NHSBSA in the usual way each month. 
Occasionally queries were raised by NHSBSA in respect of individual items or 
invoices, and these were resolved with the NHSBSA and payment received. 

2.6.6. During that three-year period, there was never an indication from NHS 
England, NHSBSA, the PSNC or the LPC of any issues either with the use of 
Mymed by pharmacies in general, or by our client’s pharmacy in particular. No 
guidance was issued, and there was no indication that our client’s procurement 
practices were materially different from other pharmacies. 

2.6.7. In short, our client had no reason to believe – during that three-year period – 
that the claims that it was submitting (transparently and monthly) in respect of 
Mymed invoices were not in accordance with the Drug Tariff. 

2.6.8. In August 2017, our client was contacted by NHS England and informed that 
the amount of OOPE being claimed by the Pharmacy was an “outlier” 
compared to other pharmacies in the area. Our client was asked to stop 
procuring medicinal products from Mymed to avoid incurring further OOPE, 
which our client duly did. Our client then had communication with NHS England 
in December 2017 when our client contacted # for an update. 

2.6.9. From January 2018 until September 2018, our client heard nothing further from 
either NHS England or the NHSBSA in relation to these matters until, out of 
the blue, it was contacted by the NHS Counter Fraud Authority. NHSCFA 
informed our client that it was investigating an allegation of fraud by 
misrepresentation in relation to the Mymed OOPE claims. 

2.6.10. Mr #, a director and employee of JM Patel Limited, attended two formal 
interviews under caution with the investigating officer, answering all questions, 
providing copies of relevant paperwork, including invoices, and fully co-
operating with the investigation. 
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2.6.11. On 18 November 2019, Mr # received a letter from NHSCFA stating that no 
criminal action would be taken in respect of this matter, and that the NHSCFA 
was closing its file. 

2.6.12. Our client then heard nothing further until 9 October 2020 when, again out of 
the blue, it received the Breach Notice and Overpayments Notice which are 
included with this letter of appeal. 

2.6.13. We were instructed to appeal the Breach Notice on behalf of our client, and a 
copy of that letter of appeal is included. NHS Resolution, having regard to our 
client’s letter of appeal, asked the parties to provide information, in particular, 
on the efforts made by the parties to resolve the dispute locally (which was 
one of the grounds of our client’s appeal). 

2.6.14. NHS England accepted that it had failed to follow any local dispute resolution 
procedure in respect of this matter and withdrew the Breach Notice. 

2.6.15. A standstill agreement was then signed by the parties in respect of the 
statutory limitation period which applies to these claims (which is 6 years). 

2.6.16. On 16 March 2021, NHS England wrote to our client (through its solicitors, Hill 
Dickinson), notifying it that the matter would be referred to the PSRC for 
consideration and inviting our client’s further comment on additional matters 
contained within the 16 March letter. 

2.6.17. NHS England maintained, in that letter, that the total overpayments claimed 
by our client were £376,823.49 for the relevant period. However, NHS England 
provided that, at this stage, it was only progressing the overpayments 
procedure in relation to two tranches of claims: Tranche 1 – Frequently 
prescribed and readily available drugs (with a total value of £116,338.00); 
Tranche 2 – Excessive handling and carriage charges (with a total value of 
£15,944.00). 

2.6.18. On behalf of our client, we responded to the Hill Dickinson letter on 6th April 
2021. 

2.6.19. The matter was then considered by the PSRC, with its decision notified to our 
client on 8 June 2021. The PSRC determined that the full value of the claims 
under both Tranches should be recovered as overpayments. 

2.7. SUBMISSIONS IN RELATION TO THE CLAIMS FOR OVERPAYMENT 

2.7.1. The Drug Tariff relevantly provides (and provided, at the material time) as 
follows in respect of OOPE claims: 

“Where, in exceptional circumstances, out-of-pocket expenses have 
been incurred in obtaining a drug, appliance or chemical reagent other 
than those priced in Part VIIIA Category A and M, Part VIIIB, Part IXA, 
Part IXR of the Tariff and all other specials and imported products not 
listed and not required to be frequently supplied by the contractor, or 
where out-of-pocket expenses have been incurred in obtaining oxygen 
from a manufacturer, wholesaler or supplier specially for supply 
against a prescription, where such expenses on any occasion exceed 
50p payment of the full amount may be made where the contractor 
sends a claim giving particulars to the Pricing Authority on the 
appropriate prescription form. The endorsement shall be ‘XP’ or ‘OOP’ 
to indicate the contractor has taken all reasonable steps to avoid 
claiming” 
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2.7.2. Our client maintains that the claims for payment were submitted in accordance 
with the Drug Tariff and/or are not recoverable by NHS England. Full details in 
relation to our client’s position in relation to these matters are contained within 
the letter of appeal against the Breach Notice dated 6th November 2020 and 
the letter from Charles Russell Speechlys to Hill Dickinson dated 6th April 
2021, both of which are included with this letter. 

2.7.3. In the Overpayments Notice dated 9th October 2020, NHS England set out the 
relevant section of the Drug Tariff, provided information about the total 
amounts claimed as OOPE by our client during the relevant period and then 
gave (or, at least, appears to give as the position is not entirely clear) the 
following reasons for its belief that there had been overpayments to our client: 

2.7.3.1. Stone Pharmacy as an outlier 

2.7.3.2. OOPE claims for drugs that are frequently prescribed and readily 
available (these now form Tranche of the claims being pursued by 
NHS England) 

2.7.3.3. Excessive handling and carriage charges (these now form Tranche 
2 of the claims being pursued by NHS England) 

2.7.4. Taking each of these matters in turn, our client’s position can be summarised 
as follows: 

2.8. Stone Pharmacy as an outlier 

2.8.1. NHS England states in the Overpayments Notice that our client’s OOPE claims 
are an outlier. However, as NHS Resolution will be aware, OOPE are claimed 
on an item by item basis in respect of prescriptions received from patients on 
any particular day, and it is therefore of little assistance to consider the annual 
OOPE claimed by reference to other contractors. After all, local prescribing 
habits, the needs of specific patient groups and individual or group pharmacy 
procuring practices will mean that no two pharmacies will have comparable 
OOPE claims, and some pharmacies will claim more OOPE than others. 
Additionally, an NHS Chemist may legitimately choose to procure medicinal 
products in a certain way, or may claim for OOPE in a way that other 
contractors do not (for legitimate reasons), but that does not lead to a 
conclusion that that NHS Chemist is acting unlawfully, or that it is claiming for 
items which fall outside the scope of the Drug Tariff. 

2.8.2. NHS England’s spreadsheet is, of course, prepared with the benefit of 
hindsight looking at the cumulative number of OOPE claimed, but each item is 
claimed individually in the context of the specific circumstances which existed 
at the material time. 

2.8.3. Our client’s position is supported by NHS Resolution’s decision reference 
SHA/18657-18666, which states relevantly as follows: 

“5.44 I do not consider that, simply because some pharmacies have not 
claimed OOPE for a particular drug that any other pharmacies cannot. 
The issue is whether those pharmacies claiming OOPE are entitled to 
claim OOPE not whether other pharmacies did or didn’t claim” 

2.8.4. The fact that some pharmacies have not claimed OOPE for a particular drug 
does not mean that other pharmacies cannot claim. Using “outlier” data as 
NHS England seeks to do is arbitrary, meaningless and unfair on our client 
when it does not have access to such information at the time that claims are 
being submitted. 
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2.9. Claims for drugs that are frequently purchased and readily available 

2.9.1. The position in relation to the Tranche 1 claims remains unclear. 

2.9.2. NHS England appears to be of the view that the items listed in Tranche 1 are 
those which were “frequently purchased and readily available” and, 
consequently were not claimable as OOPE. Whilst this is denied by our client, 
the inference of this statement is, of course, that the rest of the claimed items 
not included in Tranche 1 did fall within the scope of claimable OOPE (i.e. they 
were not frequently purchased and not readily available). 

2.9.3. However, confusingly, NHS England states in its letter of 16th March 2021 
relevantly as follows: 

“Our client’s decision to progress only these tranches of claims is 
entirely without prejudice to its right to seek recovery of the entire 
amount claimed in future. It does not amount to any waiver of such 
rights. This proposed course of action is in order to move towards a 
resolution of the issues in dispute, or at least narrow such issues, in a 
pragmatic and proportionate way. The outcome (including of any 
referral to NHS Resolution) will determine whether the claims in these 
tranches are overpayments, but hopefully also inform the parties’ 
approach and respective position in respect of the balance of the 
overpayments. It may also avoid the need for further investigation and 
analysis of the OOPE claims, the costs of which would be substantial 
and would be sought from your client in the event of litigation.” 

2.9.4. With respect, this statement is illogical. If, as NHS England states, the non-
Tranche 1 claims are in a different category to the Tranche 1 claims, then any 
decision in relation to the Tranche 1 claims is unlikely to “inform the parties’ 
approach and respective position in respect of the balance of the 
overpayments”. 

2.9.5. In fact, the position appears to be that NHS England accepts that the majority 
of the OOPE claimed by our client in respect of its use of Mymed fell within the 
scope of the Drug Tariff (because they were not “frequently purchased and 
readily available”). However, NHS England does not wish to state this explicitly 
at this stage, because doing so would undermine the fundamental way in 
which NHS England puts its case (that our client’s pharmacy was an outlier). 

2.9.6. Notwithstanding the above, our client maintains and asserts that the OOPE 
claimed by the Pharmacy during the relevant period were validly claimed. NHS 
England may object to the amounts claimed by our client during the relevant 
period and which are set out in the Overpayments Notice, but provided claims 
are made in accordance with the Drug Tariff then NHS England must pay those 
items. All of the OOPE claimed between 2014 and 2017 by the Pharmacy and 
contained within the spreadsheet attached to the Overpayment Notice were 
charged to our client by Mymed. There were a number of reasons why Mymed 
were used to procure the individually listed products as summarised above. 

2.9.7. NHS England relies on the NHS Resolution decision (Ref: SHA/18657-18666) 
and guidance from PSNC in support of its interpretation of the Drug Tariff. In 
fact, neither support NHS England’s case and, in part, both undermine NHS 
England’s case. Taking each in turn: 

2.10. NHS Resolution’s decision 

2.10.1. The NHS Resolution decision (Ref: SHA/18657-18666) either does not 
support, or materially undermines, NHS England’s claim. In particular: 
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2.10.1.1. NHS England’s leading argument in the NHS Resolution decision 
was that in September 2013 it advised contractors that it was 
possible to obtain Denosumab without incurring additional costs 
and therefore claims for OOPE were unnecessary (paragraph 5.23 
of the decision). It was on that basis that an overpayment claim was 
pursued against Boots. It was entirely open to NHS England to 
issue such an instruction to our client specifically, or to contractors 
generally, in relation to ordering through Mymed. No such 
instruction was ever given. The sole, or principal, basis upon which 
an overpayment claim was made against Boots is therefore entirely 
absent from the circumstances of the claim against our client. 

2.10.1.2. NHS Resolution found that the ordering process used by Boots for 
Denosumab was not exceptional (paragraph 5.26), but our client’s 
ordering process through Mymed was entirely different to the Boots 
process and was implemented for entirely different reasons (as 
summarised above). 

2.10.1.3. It was “pertinent” to NHS Resolution’s determination of the appeal 
that NHS England had indicated to all pharmacies how Denosumab 
could be obtained without incurring additional costs (paragraph 
5.35). No such indication was ever given to our client. 

2.10.1.4. NHS Resolution specifically addresses the point raised by our 
client in relation to NHS England’s failure to query the claims made 
by our client at the material time. NHS Resolution notes (at 
paragraphs 5.62 and 5.63) as follows: 

“5.62 One matter is not clear to me. If NHS England 
considered that the Appellant was not entitled to submit a 
claim for OOPE, why then did NHS England (as it so 
appears) pay to the Contractor the amount of those claims. 

It seems to me that NHS England should have queried the 
claims at the time. I assume it was open to NHS England to 
simply not pay the claims (or indicate to its agent not to pay 
the claims) if it considered the Appellant was not able to 
submit the claim.” 

2.10.1.5. In relation to the Boots appeal, NHS England appears to have 
queried the claims being made by Boots after 6 months of such 
claims being made. In relation to our client, NHS England did not 
query the claims for over 3 years from when they first began to be 
made. 

2.11. PSNC Guidance note 

2.11.1. The Guidance Note is not dated so it is not clear whether it was published at 
the time that the claims were submitted by our client. In any event, it does not 
provide any support for NHS England’s position in relation to the OOPE 
claimed by our client. 

2.11.2. In fact, the Guidance Note explicitly provides that the full value of any OOPE 
incurred may be claimed, providing that “Only actual costs incurred during the 
process of obtaining specific items to fulfil specific prescriptions can be 
claimed.” It further states that “OOP expense claims are subject to a minimum 
threshold of 50p, but once the threshold has been reached those claims will 
be paid in full”. 
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2.12. Excessive handling and carriage charges 

2.12.1. NHS England does not appear to suggest that handling and carriage charges 
cannot be claimed as OOPE at all. Instead, in relation to the handling/carriage 
charges which were invoiced to our client by Mymed, the Overpayments Notice 
states relevantly as follows: “We consider that these charges, individually, are 
excessive and arbitrary. They are grossly disproportionate to the cost of the 
drugs in question and do not represent a reasonable fee.” 

2.12.2. There is, however, no provision within the Drug Tariff or elsewhere which 
states that the amount that may be claimed must be “proportionate” to the total 
cost of the medicinal product ordered. Indeed, clause 12 provides that “the full 
amount” may be claimed and this head of claim is, consequently, flawed.  

2.12.3. The position adopted by NHS England in respect of the Overpayments Notice 
is not only contrary to the terms of the Drug Tariff, but it also places an NHS 
Chemist, and our client in this case, in an impossible position. NHS England 
appears to take the view that an NHS Chemist may not claim for handling and 
carriage charges that are “excessive and arbitrary”, but how is an NHS 
Chemist – and our client in particular – to know whether such a charge is 
“excessive and arbitrary”, both of which are entirely, or predominantly, 
subjective assessments? 

2.12.4. By way of a reminder, NHS England – through the NHS Business Services 
Authority – paid each and every OOPE claimed by the pharmacy between 
2014 and late 2017 without challenge. There was, of course, ample opportunity 
for NHS England to query these charges at any point during that period, yet 
NHS England failed to do so. If NHS England genuinely considered that the 
OOPE being claimed were “excessive and arbitrary” and “grossly 
disproportionate”, why did NHS England pay the first claim, and then continue 
to pay the items claimed for a period of 3 years? 

2.12.5. Unless the Drug Tariff is altered either to exclude handling and carriage 
charges from the list of OOPE that may be claimed, or sets a tariff for what 
may be claimed in respect of such charges, on NHS England’s case our client 
(and any other NHS Chemist) risks inadvertently claiming for a charge which 
NHS England, retrospectively, considers to be “excessive and arbitrary”. 

2.13. ESTOPPEL 

2.13.1. Our client was invoiced for the OOPE which have been claimed and was 
assured by Mymed that this was appropriate. Our client had no reason to 
believe that it was not permitted by the Drug Tariff to claim these items of 
expense, nor were any concerns raised by NHS England until August 2017, 
following which our client ceased to use Mymed in respect of any items which 
incurred OOPE. 

2.13.2. Our client maintains that the OOPE listed in the spreadsheet were properly 
claimed under the terms of the Drug Tariff. NHS England and the NHSBSA 
previously accepted that these were properly claimable as they were paid for 
three years between 2014 and 2017. 

2.13.3. In the Overpayments Notice, NHS England states that the data “demonstrates 
that the Pharmacy is an extreme outlier in terms of the volume and total value 
of OOPE claims submitted”. It also states that “We consider that these 
charges, individually, are excessive and arbitrary. They are grossly 
disproportionate to the cost of the drugs in question and do not represent a 
reasonable fee.” 
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2.13.4. If either of the above statements were, in fact, correct, it ought to have been 
obvious to NHS England within a short period of time that our client was not 
submitting claims in accordance with the Drug Tariff and to bring this matter to 
our client’s attention (as it did to Boots in the NHS Resolution decision referred 
to above). 

2.13.5. No explanation has been provided by NHS England as to how or why it allowed 
claims to continue for a period of 3 years before it queried them with our client. 
It is entirely unacceptable for NHS England to allow our client to claim OOPE 
over this prolonged period (in the genuinely held belief that such claims were 
within the scope of the Drug Tariff which was held, at least in part, by reason 
of NHS England’s conduct in paying the claims in full) and to incur significant 
costs to its business in terms of payments to Mymed and then, several years 
later, to challenge those claims. 

2.13.6. In the words of NHS Resolution in relation to the Boots appeal, “NHS England 
should have queried the claims at the time.” In particular, “it was open to NHS 
England to simply not pay the claims (or indicate to its agent not to pay the 
claims) if it considered that [my client] was not able to submit the claim.” 

2.13.7. In the circumstances of this case, principles of estoppel apply. In particular: 

2.13.7.1. Our client submitted claims to NHS England (through the NHSBSA) 
for the payment of OOPE. 

2.13.7.2. These claims were transparently and openly submitted. There was 
no attempt by our client to hide its actions, or to seek to mislead 
NHS England in respect of the claims submitted. 

2.13.7.3. By its actions, NHS England accepted that these claims had been 
legitimately made and the claims were paid in full as they fell due. 
NHS England has sophisticated systems to monitor claims for 
payment that are being submitted, to refuse to pay claims which 
are not made in accordance with the Drug Tariff and to raise 
queries with contractors in relation to claims. NHS England does 
not appear to suggest that it made the payments by mistake, or that 
it was misled in some way by our client. 

2.13.7.4. Our client relied on the fact that NHS England paid these claims 
without query to its detriment, by continuing to procure items from 
Mymed and to submit claims for payment to NHS England. 

2.13.7.5. NHS England now seeks to resile from its previous, implicit 
acceptance of the legitimacy of the claims. 

2.13.7.6. NHS England is estopped from doing so. 

2.14. PROCEDURAL UNFAIRNESS 

2.14.1. It is a well-understood legal principle that public bodies should act in a way 
which is fair and proportionate. That includes acting fairly and proportionately 
towards NHS Chemists, including our client. 

2.14.2. Our client has been significantly prejudiced by the delay on the part of NHS 
England in bringing these matters to its attention. It is inherently unfair to issue 
an Overpayments Notice in respect of matters some of which are 7 years old, 
and all of which are over 4 years old and about which NHS England has known 
for at least 4 years.  
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2.14.3. That prejudice clearly arises in this case, where NHS England now appears to 
expect our client to explain, for each item claimed, why that claim fell within 
the scope of allowable OOPE in accordance with the Drug Tariff. Had NHS 
England raised the issue at the time that the claim was made (as, of course, it 
could easily have done), an answer could no doubt have been provided with 
reference to that specific claim. Looking back at claims which are now between 
4 and 7 years old it is, of course, impossible to carry out that exercise. 

2.14.4. That leaves our client in the position of having to provide information about the 
general reasons why Mymed were being used at the material time, but not with 
reference to specific claims, and results in a claim being brought, unfairly, by 
NHS England using “outliers”, “tranches” and terms such as “excessive” and 
“disproportionate”. These are, of course, all terms which can only be used with 
the benefit of hindsight whereas claims for OOPE are made individually and at 
the time that they are incurred. 

2.14.5. NHS England seeks to argue that there has been no “substantial delay” in 
pursuing recovery of the OOPE expenses claimed. It is now almost 7 years 
since the first Mymed OOPE was claimed by our client, and almost 4 years 
since the last item was claimed. NHS England first raised this issue with our 
client almost 4 years ago. It took NHS England Counter Fraud Service 2 years 
to investigate this matter, and a further 1 year upon conclusion of that 
investigation (with no action being taken) for NHS England to serve an 
overpayment notice. It took over 4 months for NHS England to respond to the 
matters contained in our client’s appeal against the Breach Notice. 

2.14.6. As a public body, NHS England has a duty to act fairly and proportionately. 
The pursuit of this matter by NHS England is neither fair nor proportionate and 
is highly prejudicial to our client. 

2.14.7. On behalf of our client we therefore invite NHS Resolution to uphold our client’s 
appeal and to dismiss the claims for overpayment in their entirety. 

3. Representations 

In a letter to Primary Care Appeals, dated 6 August 2021 ("NHS England’s Representations"), Hill 
Dickinson LLP acting for NHS England provided representations on the Appeal Letter.  

NHS England’s Representations stated the following: 

3.1 INTRODUCTION 
 

3.1.1. This appeal concerns a dispute between the Appellant, JM Patel Limited 
(trading as ‘Stone Pharmacy’) (the Pharmacy) and the Respondent, the 
National Health Service Commissioning Board (known as ‘NHS England’) 
(NHS England). The dispute is about whether there has been an overpayment 
of out of pocket expenses (OOPEs) to the Pharmacy and, if so, the recovery 
of the same by NHS England. 

3.1.2. The Pharmacy has referred the dispute to Primary Care Appeals (PCA) for 
determination in accordance with section 9(6) of the National Health Service 
Act 2006 and The National Health Service Litigation Authority (Pharmaceutical 
Remuneration Overpayments) (England) Directions 2018. NHS England 
contests this appeal in its entirety. 

3.1.3. The PCA has invited NHS England to set out its representations on the appeal, 
which are now set out below. These representations are set out in the following 
manner: 
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3.1.3.1. Documents – an explanation of the relevant documents relied upon 
by NHS England; 

3.1.3.2. Background – a summary of the legal framework concerning 
OOPEs and overpayments and the procedural history leading to 
this referral; 

3.1.3.3. Basis of overpayments – a summary of the basis upon which NHS 
England alleges overpayment of OOPEs; 

3.1.3.4. Response to the issues raised by the Pharmacy in the appeal letter. 

3.2. DOCUMENTS 

3.2.1. Within its appeal letter the Pharmacy has included a copy of relevant 
documentation which is paginated 1 to 105. References are made to these 
documents in the format [A/Page Number]. 

3.2.2. The Pharmacy also appears to have provided Appendix A to the overpayments 
notice of 6 October 2020 (the Overpayments Notice), which is an Excel 
spreadsheet containing evidence relied upon by NHS England. It is essential 
that this spreadsheet is viewed in its original Excel format to view the data in 
structured form and enable interrogation and analysis of the data. For 
completeness this spreadsheet is enclosed in its original format with this 
response. The PCA is directed to the Overpayments Notice, under the heading 
‘Data’, for a summary and explanation of the data within the spreadsheet [A/2-
3]. References are made to this spreadsheet in the format [X/Tab Name]. 

3.2.3. NHS England also includes an additional bundle of documents with these 
representations. These documents are all available online but enclosed for 
ease of reference. References are made to these documents in the format 
[R/Page Number]. These documents are: 

3.2.3.1. Extracts from the Drug Tariff [R/1-3]; 

3.2.3.2. Regulation 94 (Overpayments) of the National Health Service 
(Pharmaceutical and Local Pharmaceutical Services) Regulations 
2013 [R/4]; 

3.2.3.3. Summary of Product Characteristics (SPC) for Accrete D3 tablets 
[R/5]; 

3.2.3.4. PSNC OOPE guidance from February 2014 [R/14]; and 

3.2.3.5. PSNC Briefing 045/2020: Regulatory and contractual 
dispensations agreed to assist contractors with the ongoing 
COVID-19 pandemic [R/7].  

3.3. BACKGROUND 

3.4. Legal framework 

3.4.1. The Pharmacy is included in the pharmaceutical list for Kent Health and 
Wellbeing Board and is bound by the terms of service set out within the 
National Health Service (Pharmaceutical and Local Pharmaceutical Services) 
Regulations 2013 (the Regulations). The Pharmacy receives payments under 
the Regulations and the Drug Tariff. 
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3.4.2. In general, pharmacies receive remuneration under the Drug Tariff based upon 
being paid a listed price for supplying a particular drug, and are not reimbursed 
separately for any day-to-day expenses associated with procuring and 
supplying that drug. 

3.4.3. Part II, clause 12 of the Drug Tariff [R/1] sets out the circumstances in which 
OOPE incurred in obtaining a drug may be claimed and applicable conditions. 
Clause 12 provides: 

“Where, in exceptional circumstances, out-of-pocket expenses have 
been incurred in obtaining a drug, appliance or chemical reagent other 
than those priced in Part VIIIA Category A and M, Part VIIIB, Part IXA, 
Part IXR of the Tariff and all other specials and imported products not 
listed and not required to be frequently supplied by the contractor, 
or where out-of-pocket expenses have been incurred in obtaining 
oxygen from a manufacturer, wholesaler or supplier specially for supply 
against a prescription, where such expenses on any occasion exceed 
50p payment of the full amount may be made where the contractor 
sends a claim giving particulars to the Pricing Authority on the 
appropriate prescription form. The endorsement shall be ‘XP’ or ‘OOP’ 
to indicate the contractor has taken all reasonable steps to avoid 
claiming.” 

(Emphasis added [by NHS England].) 

3.4.4. Therefore, for a claim under clause 12 to be valid, it must only be made: 

3.4.4.1. In exceptional circumstances; 

3.4.4.2. Where the drug is not required to be frequently supplied by the 
contractor; and 

3.4.4.3. Where the contractor has taken all reasonable steps to avoid 
claiming. 

3.4.5. For ease of reference these conditions (which are cumulative and must all be 
met for a valid OOPE claim) are referred to as the first, second and third 
condition (respectively). 

3.4.6. The summary of these conditions set out above has been endorsed and 
applied by the PCA previously – see paragraphs 5.9 and 5.10 of SHA/18657-
18666 (the Boots case) [A/75]. The PCA also commented on the interpretation 
of these conditions, the following points being particularly relevant: 

3.4.6.1. The phrases “exceptional circumstances” , “frequently supplied” 
and “'take all reasonable steps to avoid claiming” are deliberately 
undefined, and should be given their everyday meaning (paragraph 
5.13); [A/85] 

3.4.6.2. “Exceptional circumstances” denotes circumstances that are “very 
unusual” rather than simply “unusual” (paragraph 5.15) [A/85]; 

3.4.6.3. The use of the word "reasonable" to qualify the steps to be taken 
means a contractor is not required to do everything it possibly can 
to avoid claiming OOPE, but it does mean that certain steps need 
to be taken (paragraph 5.50) [A/89]. 

3.4.7. For the avoidance of doubt, OOPEs do not include the cost of the drug itself, 
only associated expenses in obtaining it, because the pharmacy receives 
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remuneration for the drug itself separately in the usual way under the Drug 
Tariff. 

3.4.8. Regulation 94(1) deals with overpayments as follows: 

“Where the NHSCB [i.e. NHS England] considers that a payment has 
been made to an NHS chemist pursuant to the arrangements 
mentioned in regulation 89(5) or 91(7) [which include the Drug Tariff] in 
circumstances where it was not due, it must (except to the extent that 
the Secretary of State, on the application of the NHSCB, directs 
otherwise) draw the overpayment to the attention of the NHS chemist, 
and— 

(a) where the NHS chemist admits the overpayment; or 

(b) if the NHS chemist does not admit there has been an overpayment, 
where the final outcome of an investigation or appeal is that there has 
been an overpayment, 

the amount overpaid shall be recoverable by deduction from other 
remuneration payable to the NHS chemist in respect of pharmaceutical 
services or as a civil debt.” 

[the wording in the square brackets in the above quote were added by 
NHS England] 

3.5. The Overpayments Notice 

3.5.1. On 9 October 2020 NHS England sent the Overpayments Notice to the 
Pharmacy [A/1]. The notice stated “During the period April 2014 to June 2020, 
we consider total overpayments in the sum of £377,042.17 have been made” 
[A/2]. While this remains NHS England’s position, the dispute presently before 
the PCA relates to a proportion of these overpayments (see 3.18 below). 

3.5.2. In order to allow for the process set out in Regulation 94, and any further 
appeal to the PCA, the Overpayments Notice stated [A/7-8]: 

“PSRC procedure 

Where you deny the overpayments (or part thereof), we will arrange for 
this notice and supporting evidence to be placed before the 
Pharmaceutical Services Regulations Committee (PSRC) and the 
opportunity for you to make written representations. The PSRC will then 
reach a final decision regarding the overpayments and their recovery 
and inform you of this and of the next steps.  

NHS dispute resolution procedure 

In the event of a referral to the PSRC, where the PSRC concludes that 
there has not been an overpayment no further action needs to be taken. 
However, where the PSRC concludes that there has been an 
overpayment the PSRC will write to you accordingly and provide you 
with a right of appeal to the Pharmacy Appeals Committee NHS 
Resolution.” 

3.6. Denial of overpayments 

3.6.1. On 6 November 2020 the Pharmacy’s solicitors confirmed that all of the 
overpayments referred to in the Overpayments Notice were denied [A/28]. 
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3.6.2. On the same date, the Pharmacy’s solicitors submitted an appeal to the PCA 
regarding a breach notice dated 9 October 2020 that accompanied the 
Overpayments Notice [A/19]. The breach notice was subsequently withdrawn 
by NHS England [A/32]. On 17 March 2021 the PCA notified NHS England’s 
solicitors that the PCA formally accepted the withdrawal of the appeal and 
confirmed that its case file (SHA/24424) was closed. 

3.7. Referral to PSRC 

3.7.1. On 16 March 2021 NHS England’s solicitors wrote to the Pharmacy’s solicitors 
confirming that, in light of the denial of the overpayments, the Overpayments 
Notice and supporting evidence, along with any further written representations 
from the Pharmacy, would be referred to the PSRC for a final decision 
regarding the overpayments [A/41]. 

3.8. Tranches 

3.8.1. Within the 16 March 2021 letter, NHS England’s solicitors explained that in 
light of the Pharmacy’s denial of the entirety of the overpayments, NHS 
England would progress only two ‘tranches’ of overpayments (see [section 
headed Basis of Overpayments] below for full details). The reasons for this 
approach were stated as follows [A/42]: 

“It was, and remains, explicitly acknowledged by our client that it has 
not presented evidence in respect of every overpayment claimed. Our 
client considers the information already available enables it to prove a 
substantial proportion of the overpayments and that it is reasonable to 
infer that this would be borne out if all claims were analysed in the same 
fashion. Our client set out the overpayments on this basis in order that 
your client may admit or deny the overpayments. 

Our client notes that your client denies that there have been any 
overpayments at all (including those where our client has advanced 
specific evidence in support of these claims). Your client raises 
objections in relation to delays in this process and the allegations in 
relation to excessive dispensing are subject to dispute resolution 
procedures, which will be addressed separately. 

In the circumstances, at this time our client will progress the 
overpayments procedure in relation to two tranches of claims which are 
set out below. 

Our client’s decision to progress only these tranches of claims is entirely 
without prejudice to its right to seek recovery of the entire amount 
claimed in future. It does not amount to any waiver of such rights. This 
proposed course of action is in order to move towards a resolution of 
the issues in dispute, or at least narrow such issues, in a pragmatic and 
proportionate way. The outcome (including of any referral to NHS 
Resolution) will determine whether the claims in these tranches are 
overpayments, but hopefully also inform the parties’ approach and 
respective position in respect of the balance of the overpayments. It 
may also avoid the need for further investigation and analysis of the 
OOPE claims, the costs of which would be substantial and would be 
sought from your client in the event of litigation.” 

3.8.2. This remains NHS England’s position and, accordingly, this appeal concerns 
only these two tranches and not the entirety of the overpayments. 

3.9. PSRC decision 
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3.9.1. Further representations were submitted by the Pharmacy’s solicitors on 6 April 
2021 [A/95] and these were submitted to PSRC. 

3.9.2. On 8 June 2021, the Chair of the PSRC wrote to the Pharmacy confirming the 
final outcome was that there had been overpayments to the Pharmacy, as 
described within the Overpayments Notice, and that the two tranches of 
overpayments set out in NHS England’s solicitors letter to the Pharmacy’s 
solicitors of 16 March 2021 should be recovered [A/102]. 

3.10. Referral to PCA 

3.10.1. The Pharmacy disputes the above decision and has referred the dispute to the 
PCA for determination in accordance with section 9(6) of the National Health 
Service Act 2006 and The National Health Service Litigation Authority 
(Pharmaceutical Remuneration Overpayments) (England) Directions 2018. 
NHS England contests this appeal in its entirety. 

3.11. BASIS OF OVERPAYMENTS 

3.11.1. As set out above, the total amount of overpayments identified by NHS England 
is £377.042.17. However, the decision that is the subject of this appeal is in 
relation to two ‘tranches’ of these overpayments. These are set out within NHS 
England’s solicitors’ letter of 16 March 2021 [A/42], as follows: 

3.11.1.1. Tranche 1 – Frequently prescribed and readily available drugs – 
totalling £116,338.00; and 

3.11.1.2. Tranche 2 – Excessive ‘handling’ and ‘carriage’ charges – totalling 
£15,944.00. 

3.11.2. The basis for NHS England’s determination that these are overpayments is 
already set out within the Overpayments Notice and related correspondence, 
in particular the letter of 16 March 2021, however is summarised below. 

3.11.3. It is acknowledged that some individual claims may fall into one or more 
tranches. Following resolution of the dispute between the parties, NHS 
England will ensure that all overpayments due are reconciled on an individual 
claim basis to prevent double-recovery. 

3.12. Tranche 1 – Frequently prescribed and readily available drugs 

3.12.1. Tranche 1 comprises all overpayments as set out in the Overpayments Notice 
under the heading ‘OOPE claims for drugs that are frequently prescribed and 
readily available’. Such overpayments total £116,338.00. 

3.12.2. Table 1 within the Overpayments Notice [A/4] sets out a list of drugs that NHS 
England considers are both required to be frequently supplied and readily 
available in the Pharmacy’s local area. It sets out: 

3.12.2.1. The drugs in question; 

3.12.2.2. The number of times each drug was supplied by NHS England (see 
the ‘Stone Dispensing’ data [X/3]); and 

3.12.2.3. The number of times other pharmacies in the area of Dartford, 
Gravesham and Swanley Clinical Commissioning Group (DGS 
CCG) submitted OOPE claims against each drug during the period 
January 2015 to August 2018, according to analysis by DGS CCG. 
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3.12.3. Table 1 is not repeated in these submissions, but it can be noted that: 

3.12.3.1. The Pharmacy supplied the drugs in question a total 5,921 times 
between January 2015 and December 2017; and 

3.12.3.2. There was only one OOPE claim made by any pharmacy within the 
DGS CCG area (other than the Pharmacy) in respect of the drugs 
in question between January 2015 and August 2018. 

3.12.4. NHS England considers that the number of occasions upon which these drugs 
were supplied by the Pharmacy demonstrates that: 

3.12.4.1. The circumstances in which such drugs are supplied are not 
exceptional, in breach of the first condition – because the 
Pharmacy had in fact supplied them a total 5,921 times within a 3 
year period; 

3.12.4.2. The drugs are required to be frequently dispensed by the 
Pharmacy, in breach of the second condition – for the same reason 
as above; and 

3.12.4.3. The Pharmacy had not taken all reasonable steps to avoid 
claiming, in breach of the third condition – for the same reason as 
above (see also 4.9 below). 

3.12.5. NHS England further considers that the fact that other pharmacies in the area 
did not submit OOPE claims in respect of such drugs demonstrates that they 
are readily available within the Pharmacy’s local area without incurring 
handling and carriage charges. This demonstrates that: 

3.12.5.1. The circumstances in which such drugs are supplied are not 
exceptional, in breach of the first condition – if they are readily 
available from mainline wholesalers then procuring such drugs 
cannot be said to be exceptional circumstances; 

3.12.5.2. NHS England (sic) had not taken all reasonable steps to avoid 
claiming, in breach of the third condition – such reasonable steps 
included, as a minimum, looking into and then making other 
arrangements for the procurement of these frequently supplied 
drugs that did not incur the handling and carriage charges claimed. 
Such steps were plainly possible by reference to these drugs being 
readily available from mainline wholesalers, without handling and 
carriage charges, as demonstrated by the lack of OOPE claims by 
other pharmacies, for these drugs, in the area. 

3.12.6. During the period April 2014 and June 2020, NHS England (sic) claimed and 
received overpayments of £116,338.00 for the drugs listed in Table 1. This is 
set out in the ‘OOPEs by Sample Drug’ data [X/1c]. 

3.13. Tranche 2 – Excessive ‘handling’ and ‘carriage’ charges 

3.13.1. Tranche 2 comprises all specific examples of overpayments set out in 
Appendix B [A/11] of the Overpayments Notice. Such overpayments total 
£15,944.00. 

3.13.2. NHS England considers that these OOPE claims are for excessive handling 
and carriage charges from MyMed Direct Limited (MyMed). 
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3.13.3. The ‘OOPEs by Value’ data [X/1c] shows that of the total 5,366 OOPE claims 
submitted, 5,147 (96%), totalling £355,138 (94%), are for either £50.00 or 
£79.00. NHS England understands that these relate to ‘handling’ charges 
charged by MyMed in the sum of £50.00, with or without an additional ‘carriage’ 
charge of £29.00. 

3.13.4. NHS England also notes that only 46 (<1%) of the claims, totalling £1,799.31 
(<1%), are for a sum of less than £50.00. 

3.13.5. As the wholesale cost of any drug is not claimable as an OOPE (but 
reimbursed under the Drug Tariff in the usual way), the claims do not relate to 
the cost of the drugs themselves. They relate solely to the handling/carriage 
charges referred to above. 

3.13.6. The ‘MyMed Invoices’ data [X/4] sets out the purchases made by the 
Pharmacy, in respect of which OOPE claims have been made, for the period 
January 2015 to July 2017. This was produced by the NHS Counter Fraud 
Authority (CFA) based upon the review of invoices supplied by the Pharmacy 
and MyMed. 

3.13.7. This data sets out a total of 3,231 invoices, totalling £225,582.58 of handling 
and carriage charges. It is noteworthy that of these claims, 2,944 (91%) 
totalling £212,769.00 (94%) are for £50.00 or £79.00 – therefore even where 
invoices are not available it is highly likely such charges correspond to the 
MyMed handling/carriage charges referred to above. 

3.13.8. NHS England considers that these charges, individually, are excessive and 
arbitrary. They are grossly disproportionate to the cost of the drugs in question 
and do not represent a reasonable fee. 

3.13.9. However, the situation is exacerbated to the extreme due to the fact that, in 
the vast majority of cases, more than one invoice and set of handling/carriage 
charges have been incurred and claimed on the same day. The Pharmacy, on 
average, incurred 7.5 separate invoices per day, incurring average handling 
and carriage charges of £523.39 per day. Only 36 of the 3,231 invoices were 
the only invoice issued on a particular day. 

3.13.10. The charges are as high as £2,888.00 handling/carriage charges in a single 
day, and £4,242.00 in a single week. To reiterate, these are not the costs paid 
for the drug, but solely costs incurred and claimed for handling and carriage 
charges. 

3.13.11. Appendix B [A/11] of the Overpayments Notice sets out specific examples 
highlighted by the CFA during their investigation. These examples are taken 
directly from MyMed invoices to the Pharmacy reviewed by the CFA. 

3.13.12. NHS England considers that the excessive value and nature of these charges, 
and the volume of claims in relation to them, are such that: 

3.13.12.1. The circumstances in which such drugs are supplied are not 
exceptional, in breach of the first ground – because of the sheer 
volume, frequency and regularity of these charges; and 

3.13.12.2. The Pharmacy had not taken all reasonable steps to avoid 
claiming, in breach of the third ground – because such fees are 
excessive, grossly disproportionate to the cost of the drugs in 
question and do not represent a reasonable fee, the Pharmacy 
could and reasonably should have taken reasonable steps to avoid 
incurring them. There were plainly reasonable steps the Pharmacy 
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could have taken which would have avoided these excessive 
charges being incurred and claims being made (see [3.12.5.2] 
above and [3.24.5] below). 

3.13.13. Therefore, all claims for OOPEs in respect of these charges are invalid (see 
above). 

3.13.14. NHS England’s solicitors’ letter of 16 March 2021 [A/41]: 

3.13.14.1. Enclosed supporting evidence provided by the CFA, in the form of 
the MyMed invoices obtained by the CFA [A/47-73]; 

3.13.14.2. For ease of reference, included a table [A/43] summarising the 
specific examples of excessive charges set out at Appendix B of 
the overpayments notice and the reference to the evidence. 

3.13.15. Again, for ease of reference, this table is reproduced below but with the 
references to the Pharmacy’s documentation added: 
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3.14. The Pharmacy as an outlier 

3.14.1. As indicated in the ‘OOPE Comparison’ data [X/2], the Pharmacy claimed a 
total of £306,542.08 in OOPEs between 2015 and 2018. This represents 
almost 44% of the total of £698,363.56 claimed by all 49 pharmacies included 
in the comparison. It should be noted that the 50 pharmacies in the comparison 
are themselves the 50 pharmacies with the highest OOPE claims out of a total 
approximately 900 in the Kent, Sussex and Surrey area. 

3.14.2. The average OOPE claims across all of these pharmacies (excluding the 
Pharmacy) was £8,162.95 (<3% of that claimed by the Pharmacy). The next 
highest level of claims by a pharmacy was £40,775.83 (<14% of that claimed 
by the Pharmacy). 
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3.14.3. This data demonstrates that the Pharmacy is an extreme outlier in terms of the 
volume and total value of OOPE claims submitted. This supports NHS 
England’s position that the claims under Tranches 1 and 2 are overpayments, 
because it demonstrates that: 

3.14.3.1. The expenses were not incurred in exceptional circumstances, in 
breach of the first condition – because the Pharmacy was 
submitting the claims in such a routine, regular and excessive 
manner that its claims were 33 times the average level of the 
pharmacies in the area; 

3.14.3.2. The Pharmacy has not taken all reasonable steps to avoid 
claiming, in breach of the third condition – for the same reason (i.e. 
the Pharmacy could, like every other pharmacy in the area, 
reasonably have obtained and dispensed these drugs without 
incurring such charges and claiming them as OOPEs). 

3.15. RESPONSE TO THE ISSUES RAISED BY THE PHARMACY IN THE APPEAL LETTER 

3.15.1. NHS England considers that the Overpayments Notice and related 
correspondence and supporting evidence provide a complete and compelling 
statement as to why overpayments have been made. 

3.15.2. Nonetheless, the Pharmacy raises a number of issues in its appeal letter dated 
28 June 2021, and NHS England takes this opportunity to respond to these 
specifically. 

3.16. Alleged failure to provide reasons 

3.16.1. The appeal letter states ‘Our client’s ground of appeal is that the PSRC failed 
to provide any reasons for the decision reached, which was manifestly wrong’ 
(page 1).  

3.16.2. This is not accepted by NHS England. The PSRC decision letter dated 8 June 
2021 [A/102-105] clearly set out all information that the PSRC considered, 
noted the current position, confirmed it had considered the detailed 
representations and evidence provided by both the Pharmacy and NHS 
England. It then set out the outcome: 

“The PSRC determined that the final outcome of the investigation was 
that there had been overpayments to Stone Pharmacy, as described 
within the Overpayments Notice dated 9 October 2020.  

The PSRC approved the proposed action set out in the letter from HD 
to CRS dated 16 March 2021, namely that the following overpayments 
should be recovered as a civil debt from Stone Pharmacy: 

Tranche 1 – Frequently prescribed and readily available drugs 
– totalling £116,338.00. 

Tranche 2 – Excessive ‘handling’ and ‘carriage’ charges – 
totalling £15,944.00. 

The recovery of Tranches 1 and 2, as opposed to the total sum of 
overpayments, is for the reasons set out in the letter from HD to 
CRS dated 16 March 2021, and is without prejudice to the right to seek 
recovery of the entire amount claimed in future. 
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Accordingly, the PSRC also approved the instruction of the NHS 
Business Services Authority to recover Tranches 1 and 2 
overpayments.” 

(Emphasis added [by NHS England].) 

3.16.3. In effect, the PSRC referred to and adopted the reasons already set out in 
detail within the Overpayments Notice and related correspondence that had 
already been provided to the Pharmacy. It is, therefore, not accepted that the 
Pharmacy is unaware of the reasons for decision taken. 

3.16.4. It must also be recognised that the purpose of the PSRC decision was to reach 
a “final outcome” regarding Tranches 1 and 2 of the overpayments, as part of 
the Regulation 94 overpayments procedure. In other words, the PSRC was not 
determining an appeal or legal dispute, as is the case on a referral to the PCA, 
but was reaching NHS England’s final decision prior to any appeal to the PCA. 
In doing so the PSRC was entitled to adopt the reasons set out within the 
Overpayments Notice and related correspondence and there was no legal 
requirement or practical reason to set this all out again within the decision 
letter. 

3.17. Reasons for engaging MyMed 

3.17.1. The Pharmacy sets out a number of reasons for engaging MyMed (pages 2 to 
3). These reasons are identical to ones set out previously by the Pharmacy in 
its letter of 6 November 2020 [A/20]. 

3.17.2. Please see NHS England’s solicitors’ letter of 16 March 2021, where 
responses to each reason advanced have been provided [A/44-45] and are 
not repeated here. NHS England notes that there is no response to its rebuttals 
provided previously. NHS England also notes that no evidence has been 
submitted by the Pharmacy to support the allegations made against mainline 
wholesalers such as AAH and Alliance which are relied upon by contractors 
across the country to obtain drugs, including regularly dispensed cold chain 
drugs such as insulin, without incurring additional charges. 

3.17.3. Even if such service issues existed (which is not accepted), it is not credible to 
suggest these are the reasons for using MyMed, bearing in mind the most 
frequently claimed OOPEs relate to tablets, capsules, powders and inhalers 
that are inexpensive, do not require refrigeration, are regularly required and 
have long shelf lives. 

3.17.4. More fundamentally, the reasons advanced by the Pharmacy point towards it 
using MyMed on a routine basis, without taking reasonable steps to avoid 
incurring handling and carriage charges by using a mainline wholesaler, and 
then claiming the excessive charges as OOPEs. By definition this practice is 
the exact opposite what a valid OOPE claim requires, in particular the first 
condition that it is made in only exceptional circumstances and the third 
condition that all reasonable steps have been taken to avoid claiming. 

3.18. Reassurances by MyMed 

3.18.1. The Pharmacy alleges that it “was reassured by MyMed that these items were 
recoverable as out of pocket expenses (“OOPE”)” (page 3).  

3.18.2. The Pharmacy provides no evidence of such assurances, and it is of 
considerable concern that discussions have taken place between the 
Pharmacy and MyMed as to how these excessive charges, that could easily 
have been entirely avoided, may be recovered in full from NHS England. 
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3.18.3. Any such assurances were by definition wrong given the routine use of MyMed 
by the Pharmacy that followed. However, such an assurance from a supplier 
does not in any way affect the clear and express conditions for a valid OOPE 
claim, nor the Pharmacy’s own responsibility to ensure that the criteria for a 
valid OOPE claim were met before making and endorsing such a claim. 

3.19. Guidance on use of MyMed 

3.19.1. The Pharmacy states that “there was never an indication from NHS England, 
NHSBSA, the PSNC or the LPC of any issues either with the use of Mymed 
by pharmacies in general, or by our client’s pharmacy in particular. No 
guidance was issued, and there was no indication that our client’s procurement 
practices were materially different from other pharmacies.” 

3.19.2. This does not assist the Pharmacy because: 

3.19.2.1. Firstly, there are clear guidance on what is required for a valid 
OOPE claim, under the Drug Tariff itself as well as PSNC guidance 
[A/92]. If the Pharmacy had due regard to the Drug Tariff and what 
guidance was available, it cannot realistically have concluded that 
the claims submitted were valid. 

3.19.2.2. Secondly, the conditions for a valid claim are clear (see 3.5 above) 
and do not require any additional guidance to understand and 
apply. 

3.19.2.3. Thirdly, it would not be the role of any of these organisations to 
state categorically in guidance that a particular supplier, such as 
MyMed, cannot be used in any circumstances. The suggestion that 
there ought to have been such guidance is at odds with the criteria 
for an OOPE claim which by definition can only be made in 
exceptional circumstances. It is the nature and circumstances of 
the claim, not the identity of the supplier itself, that determines the 
validity of the OOPE claim. 

3.20. The Pharmacy as an outlier 

3.20.1. The Pharmacy is an extreme outlier in terms of the volume and total value of 
OOPE claims submitted (see [the section headed The Pharmacy as an outlier] 
above). The Pharmacy does not appear to deny this but takes issue with the 
relevance of this fact to the issues at hand (pages 4 to 5). 

3.20.2. As NHS England’s solicitors have advised previously [A/43-44]: 

“Our client does not rely upon this in isolation, but in conjunction with 
the other allegations, analysis and evidence set out. This is relevant 
background and corroborating evidence that the requirements of a valid 
OOPE claim (under Part II, clause 12 of the Drug Tariff) were not met.” 

3.20.3. This remains NHS England’s position. 

3.20.4. The Pharmacy places reliance upon the Boots case at paragraph 5.44 which 
states [A/88]: 

“I do not consider that, simply because some pharmacies have not 
claimed OOPE for a particular drug that any other pharmacies cannot. 
The issue is whether those pharmacies claiming OOPE are entitled to 
claim OOPE not whether other pharmacies did or didn’t claim.” 
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3.20.5. The Pharmacy concludes that “The fact that some pharmacies have not 
claimed OOPE for a particular drug does not mean that other pharmacies 
cannot claim.” (page 5). NHS England takes no issue with that principle, which 
is in effect that a pharmacy is not disqualified from claiming OOPEs in relation 
to a particular drug just because another pharmacy has not claimed OOPEs in 
respect of it. However, this does not mean that the evidence relating to the 
claims submitted by other pharmacies is (as argued by the Pharmacy) 
“arbitrary, meaningless and unfair”. Such evidence is clearly relevant to 
considering the criteria, in particular whether the circumstances of the claim 
are exceptional and whether there are any reasonable steps that could have 
been taken to avoid claiming. 

3.20.6. NHS England submits that the data demonstrating the Pharmacy as an outlier 
is relevant, corroborates the other evidence that OOPE criteria have not been 
met (by virtue to the volume of claims, both nominally and relative to other 
pharmacies), and should be given appropriate weight. Again it is emphasised 
that the Pharmacy does not rely upon this evidence in isolation, but it would 
be wrong to simply dismiss it in the manner suggested by the Pharmacy. 

3.21. Claims for drugs that are frequently supplied and readily available 

3.21.1. The Pharmacy states (page 5): 

“NHS England appears to be of the view that the items listed in Tranche 
1 are those which were “frequently purchased and readily available” 
and, consequently were not claimable as OOPE. Whilst this is denied 
by our client, the inference of this statement is, of course, that the rest 
of the claimed items not included in Tranche 1 did fall within the scope 
of claimable OOPE (i.e. they were not frequently purchased and not 
readily available).” 

3.21.2. The above inference is incorrect. As stated from the outset, within the 
Overpayments Notice under the relevant heading [A/5]: 

“We wish to emphasise that this is a sample and that we envisage that 
a further audit of the data would reveal many more drugs that fall within 
this description.” 

3.21.3. NHS England’s above proposition is supported by the ‘OOPE Data’ [X/1], 
which is the data from the NHS Business Services Authority (BSA) setting out 
the OOPEs claimed and paid to the Pharmacy between April 2014 and June 
2020. This shows, by way of illustrative example, that over 50 OOPE claims 
were made in respect each of the following drugs which do not form part of 
Tranche 1: 



25 
 
 
 

 
 

3.21.4. In respect of the above data, it is important to appreciate that this is the number 
of times OOPE was claimed – not the number of times the drug in question 
was supplied – which is expected to be higher in reality (i.e. including where 
these drugs were dispensed and no OOPE claim was made). 

3.21.5. The Pharmacy goes on to refer to NHS England’s approach to Tranches 1 and 
2 and states (page 5): 

“With respect, this statement is illogical. If, as NHS England 
states, the non-Tranche 1 claims are in a different category to the 
Tranche 1 claims, then any decision in relation to the Tranche 1 
claims is unlikely to “inform the parties’ approach and respective 
position in respect of the balance of the overpayments”. 
In fact, the position appears to be that NHS England accepts that 
the majority of the OOPE claimed by our client in respect of its 
use of Mymed fell within the scope of the Drug Tariff (because 
they were not “frequently purchased and readily available”). 
However, NHS England does not wish to state this explicitly at 
this stage, because doing so would undermine the fundamental 
way in which NHS England puts its case (that our client’s 
pharmacy was an outlier).” 

 
3.21.6. These statements are premised on the incorrect inference made the 

Pharmacy. They are therefore incorrect. As set out in the ‘OOPE Data’ [X/1] 
there are many other drugs that appear to be frequently dispensed (see 
[3.21.3] above), and those listed within Tranche 1 are a sample. The Pharmacy 
denies that any of the claims are invalid, even where a particular drug (Accrete 
D3 tablets) has been dispensed 1,131 times within a 3 year period (see Table 
1 in the overpayments notice [A/4] and the ‘Stone Dispensing Totals’ data 
[X/3a]). In these circumstances it is entirely reasonable to test the parties’ 
respective arguments and anticipate that the determination of the dispute will 
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inform the approach to other overpayments. If the Pharmacy is correct that the 
claims within Tranche 1 are valid, it follows NHS England cannot realistically 
pursue this particular argument in respect of drugs that are similarly or less 
frequently supplied; on the other hand, if the claims are invalid for the reasons 
advanced, NHS England may rightly be minded to undertake the “further audit 
of the data” envisaged within the original Overpayments Notice. 

3.21.7. More generally, the reasons for the approach taken here was fully explained 
within NHS England’s solicitors’ letter of 16 March 2021 [A/42] and quoted 
above ([section headed Tranches] above). It is submitted that this approach is 
entirely logical and commonplace in the investigation and settlement of 
overpayments. 

3.22. The Boots case 

3.22.1. The Pharmacy alleges that “The NHS Resolution decision (Ref: SHA/18657-
18666) either does not support, or materially undermines, NHS England’s 
claim” (page 6). 

3.22.2. This is not accepted. The decision was cited by NHS England because it 
endorses the three conditions for a valid overpayment being applied by NHS 
England and its interpretation of these conditions (see [3.4.6] above). 

3.22.3. Save for that point, NHS England has always set out its case for overpayments 
by reference to the Pharmacy’s OOPE claims and relevant circumstances 
rather than by analogy to other cases. However, given the outcome in the 
Boots case was that there had been overpayment of OOPEs and that these 
should be repaid, the Pharmacy naturally seeks to distinguish that case from 
the present situation. In response to those submissions: 

3.22.3.1. It is somewhat misleading to suggest NHS England’s “leading 
argument” in the Boots case was that it had advised contractors 
that it was possible to obtain Denosumab without incurring OOPEs 
and therefore that “The sole, or principal, basis upon which an 
overpayment claim was made against Boots is therefore entirely 
absent from the circumstances of the claim against our client.” 
While the advice to contractors referred to was “pertinent”, NHS 
England’s case and the PCA’s determination of the Boots case 
turned on the objective application of the OOPE conditions to the 
claims in question. As in the present case, this included 
consideration of the usualness and frequency of supply of 
Denosumab, whether it was readily available, and the reasonable 
steps that could be taken to obtain it without claiming OOPEs, 
including the use of a different supplier in order to avoid the NHS 
incurring avoidable handling charges. These crucial factors are all 
present in the current case – not “entirely absent”. 

3.22.3.2. It is true that no direct instruction was given to the Pharmacy not to 
use MyMed. However, the requirements for a valid OOPE claim are 
clearly set out in the Drug Tariff and guidance was available, and it 
is not realistic to expect an instruction not to use a particular 
provider (see [section headed Guidance on use of Mymed] above). 
Furthermore, the need for guidance in relation to Denosumab 
arose from the fact that it was not typically available from mainline 
wholesalers without incurring handling charges, hence the 
guidance to order from the manufacturer which did not apply 
handling charges. This can be contrasted with the Pharmacy’s 
claims which relate to drugs that were readily available from 
mainline wholesalers without any handling charges. 
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3.22.3.3. There are of course differences between the process and reasons 
for Boots procuring Denosumab and the process and reasons for 
the Pharmacy for using MyMed, but it does not follow from those 
differences alone (non sequitur) that the Pharmacy’s OOPE claims 
were valid – they were not. 

3.22.3.4. While the Pharmacy relies upon the fact the PCA previously 
questioned why invalid claims were paid by NHS England, it is 
noted that the fact the claims were paid did not prevent the PCA 
from determining that overpayments had occurred and should be 
recovered. 

3.22.4. Furthermore, the Pharmacy omits from its analysis of the Boots case a number 
of factors that, it is submitted, tend to support NHS England’s case, in 
particular: 

3.22.4.1. The PCA determined that in respect of claiming handling charges 
as OOPEs, the issue is not the decision of the supplier to charge 
the handling fee, but whether it is reasonable for the contractor to 
claim that fee as an OOPE (paragraph 5.48) [A/89]. It is submitted 
that this support’s NHS England’s case that where MyMed charge 
excessive fees, it is not reasonable for the Pharmacy to simply 
incur and pass on that cost from the NHS without taking any 
reasonable steps to avoid doing so, such as using a mainline 
supplier that charges no such fees. 

3.22.4.2. Denosumab made up “less than one in every 7,000 items 
dispensed” by the pharmacies in question (paragraph 5.17) [A/86], 
and the highest claim for one of the pharmacies was “11 claims 
over three months which equates to less than 1 prescription per 
week” (paragraph 5.29) [A/87]. Notwithstanding this, the PCA 
found that the frequency of supply was sufficiently high that the 
claims were not in exceptional circumstances and that Denosumab 
was required to be frequently supplied, in breach of the first and 
second OOPE conditions. This is in stark contrast to frequency of 
supply of drugs in this case. 

3.22.4.3. The PCA rejected arguments by Boots that the use of its preferred 
supplier, which incurred handling charges, could be justified 
because Boots considered it would free up more time to spend with 
patients and was “a more reasonable, reliable and efficient method 
to ensure safe and effective supply of Denosumab to the patient” 
(paragraph 5.37). The PCA determined that (paragraph 5.51) 
[A/89]: 

“I have no doubt that it is more straightforward for 
the Appellant to order all drugs through AHDL but 
I hesitate to determine that it is enough to satisfy 
the reasonableness requirement on the basis 
that it is simpler not to do something. I consider 
that spending more time with patients is a 
laudable aim but, if to do so means the NHS 
incurs an avoidable cost, I again hesitate to 
determine that doing so satisfies the requirement 
to take all reasonable steps to avoid claiming.”  
 

It is submitted that this supports NHS England’s argument that the 
reasons proffered by the Pharmacy for using MyMed are 
inadequate to justify the OOPE claims in question. 
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3.22.4.4. Two Denosumab products are included in the Drug Tariff with a 
basic price of £183.00 or £309.86 depending on the 
formulation/brand [R/3]. The OOPEs claimed (and found to be 
overpayments) in relation to the supply of Denosumab were a £20 
handling charge. This can be contrasted to the cost of the drugs 
and carriage and handling charges claimed as OOPEs in this case 
(see [3.13.15] above). 

3.23. PSNC Guidance note 

3.23.1. The Pharmacy states that “The Guidance Note [A/92] is not dated so it is not 
clear whether it was published at the time that the claims were submitted by 
our client” (page 7). 

3.23.2. Fortunately, the PSNC webpage setting out this guidance has been captured 
by an internet archive, and copy of the webpage as on 20 February 2014 is 
available [R/14].8 Comparison of the two shows that the guidance is 
essentially the same in all material respects. 

3.23.3. The Pharmacy states the guidance is not, in any event, supportive of NHS 
England’s position. This is not correct. The guidance includes the following 
extracts that all support NHS England’s position [A/92-95]: 

“The out of pocket (OOP) expenses endorsement 
enables community pharmacy contractors to claim 
payment, where in exceptional circumstances, the 
contractor has incurred expenses in obtaining the eligible 
products (see chart below) and where the product is not 
required to be frequently supplied by the contractor. 

 
It is important that contractors have clear, auditable 
procurement policies in place in order to demonstrate 
that minimum order surcharges or delivery charges 
are avoided where possible. 

 
Documentary evidence of the claim should not be sent to 
the Pricing Authority, however PSNC recommends that 
evidence to support the claim, for example the 
receipt or invoice, is stored in the pharmacy in case 
of query or investigation. 
 
Some suppliers levy charges where a minimum spend 
threshold has not been met. Where it is not possible to 
avoid incurring a minimum order surcharge, PSNC’s view 
is that this could be claimed as an out of pocket expense, 
but only in exceptional circumstances. Where a 
contractor can reasonably be expected to routinely 
order a range of low volume products from a 
wholesaler, in order to bring their value of purchases 
above the minimum threshold, our advice is that they 
should attempt to do this, as there is a substantial risk 
that routine orders would not satisfy the description 
of ‘exceptional circumstances’.” 
 
(Emphasis added [by NHS England]). 
 

3.24. Excessive handling and carriage charges 
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3.24.1. NHS England has already set out why it considers excessive handling and 
carriage charges do not meet the criteria for a valid OOPE claim (see [section 
headed Tranche 2 – Excessive handling and carriage charges] above), but 
responds to the points made by the Pharmacy under this heading (page 7) 
below. 

3.24.2. It is accepted that handling and carriage charges can be claimed as OOPEs 
and also that there is no explicit requirement for them to be proportionate. 
However, when such charges appear to be excessive, disproportionate and 
unreasonable, both individually and cumulatively, there is a genuine question 
as to whether such claims can be considered to meet the conditions for a valid 
OOPE claim. 

3.24.3. It is a condition that a contractor has taken all reasonable steps to avoid 
claiming OOPEs. That naturally includes taking all reasonable steps to avoid 
incurring OOPEs in the first place. NHS England has submitted evidence, 
within Tranche 2, of what the handling and carriage charges claimed as 
OOPEs represent. NHS England maintains that they are so excessive that a 
contractor taking reasonable steps would have avoided incurring them in the 
first place. That such reasonable steps could have been taken is an obvious 
point, but is also supported by the comparison of the Pharmacy’s claims to 
those of other pharmacies in the area, who were plainly able to obtain 
necessary drugs without claiming OOPEs. 

3.24.4. MyMed routinely invoiced, often dozens of times a day, both handling and 
carriage charges. It remains far from clear what the handling charges actually 
relate to, but they are at least analogous to a minimum order surcharge 
described in the PSNC guidance, in respect of which the guidance states: 

“Where a contractor can reasonably be expected to routinely 
order a range of low volume products from a wholesaler, in order 
to bring their value of purchases above the minimum threshold, 
our advice is that they should attempt to do this, as there is a 
substantial risk that routine orders would not satisfy the 
description of ‘exceptional circumstances’.” 
 

3.24.5. The PSNC guidance rightly supports the proposition that the level of charges 
themselves should prompt consideration of what reasonable steps could be 
taken to avoid such charges. In this case, in light of the excessive level of 
handling and carriage charges, those steps might reasonably have included: 

3.24.5.1. Exploring whether it is possible to obtain the drugs in question from 
other suppliers who do not impose such excessive fees, and if so, 
make appropriate arrangements. It appears to be that this is what 
every other pharmacy in the area has done. 

3.24.5.2. Consolidating orders to reduce the number of charges incurred in 
a single day or week. 

3.24.5.3. Taking steps to ensure the circumstances in which MyMed are 
needed are limited to truly exceptional circumstances, rather than 
the apparent routine reliance upon MyMed to fulfil regular demand 
for drugs. This could include better procurement and stock 
management practices, which appears to have been accomplished 
by other pharmacies in the area. 

3.24.6. The Pharmacy’s reasons for using MyMed do not justify the use of MyMed and 
incurrence of this level of OOPEs (see [section headed Reasons for engaging 
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Mymed] above). The Pharmacy also does not provide any account or evidence 
of what steps it took, if any, to avoid incurring such expenses. 

3.24.7. In essence, the Pharmacy’s submission appears to be that it is simply not 
possible for the value of charges incurred to have any bearing on whether a 
valid OOPE claim can be made. To take a real example, on the Pharmacy’s 
analysis incurring 34 sets of carriage and handling charges from MyMed within 
a single day totalling £2,026 is beyond the remit of the criteria for a valid OOPE 
claim because expecting the Pharmacy to consider the volume and value of 
these charges would put it “in an impossible position”. It is submitted that the 
Pharmacy’s position cannot be right, because the requirement to take all 
reasonable steps to avoid claiming must include avoiding incurring such 
expenses in the first place, and faced with such excessive charges there were 
obvious and evidently possible steps to be taken that would have avoided this. 

3.24.8. The Pharmacy’s suggestion that the approach is “subjective” or that the Drug 
Tariff needs to be changed to explicitly exclude the type of claims made by the 
Pharmacy fails to recognise the conditional nature of the right to claim OOPEs 
and the need for the exercise of judgement. The Drug Tariff does not include 
a prescriptive tariff, rather it requires consideration and application of when 
circumstances are “exceptional”, when drugs are supplied “frequently” and 
what steps are “reasonable”. These words should be given their everyday 
meaning (see [3.4.6] above) and it is submitted that this supports NHS 
England’s approach. 

3.25. Estoppel 

3.25.1. The Pharmacy alleges that NHS England is estopped from recovering 
overpayments, due to the fact that the payments were made between 2014 
and 2017 and alleged delays since. 

3.25.2. NHS England acknowledges that, had the overpayments been identified 
sooner, then it could have been drawn to the attention of the Pharmacy at an 
earlier stage and the amount of overpayments would have been lower. 

3.25.3. However, NHS England does not consider that it is estopped from recovering 
the overpayments because (as previously set out the Pharmacy [A/45]): 

3.25.3.1. Pharmacy contractors are paid in accordance with claims they 
submit to the BSA under the Drug Tariff. Contractors are in a 
position of trust and responsibility for ensuring that the claims they 
submit are valid and meet all conditions for payments under the 
Drug Tariff. 

3.25.3.2. In the case of OOPEs, the requirements are set out at Part II, 
clause 12 of the Drug Tariff. It is also necessary for the contractor 
to endorse each claim for OOPEs to indicate that it has taken all 
reasonable steps to avoid claiming. Thus, by submitting a claim, 
the contractor makes a representation to NHS England and the 
BSA that it had taken all reasonable steps to avoid claiming. In this 
case, the Pharmacy made that representation in respect of each 
and every claim, which was relied upon by NHS England and the 
BSA, yet this representation was wrong. 

3.25.3.3. In such circumstances, the payment of an OOPE by BSA, on behalf 
of NHS England, is not any form of representation that the claim is 
valid or waiver of any right to recover any claims subsequently 
identified as invalid. The payment is made in reliance upon the 
information submitted by contractors. It is neither part of the legal 
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mechanism, nor practically feasible, for all claims under the Drug 
Tariff to be verified by the BSA or NHS England prior to payment. 
This is precisely why the overpayments procedure set out at 
Regulation 94 exists. If as the Pharmacy suggests payments of the 
claims automatically amounts to acceptance that they were 
legitimately made, there would be no need for such a procedure. 

3.25.3.4. Accordingly, it is NHS England’s position that the Pharmacy was at 
fault for submitting invalid OOPE claims and that this has caused 
NHS England substantial prejudice through the consequential 
payment of substantial sums of public money that the Pharmacy 
was not entitled to receive.  

3.25.3.5. Upon identifying the overpayments, the issue was promptly notified 
to the Pharmacy in June 2017, covering a preceding period of 
approximately three years (June 2014 to June 2017). The 
overpayments were distributed throughout this three year period 
and, at this point none were more than three years old. At this point 
the Pharmacy was aware of the overpayments to which this dispute 
relates.  

3.25.3.6. A referral was made to the CFA which decided to undertake an 
investigation. It was entirely appropriate and in the public interest 
for NHS England to take no further steps and await the outcome of 
the CFA investigation and decision of the Crown Prosecution 
Service prior to pursuing recovery of overpayments, so as to avoid 
risking any potential prejudice to that investigation or any criminal 
prosecution that could have followed. 

3.25.3.7. Following conclusion of the CFA investigation in November 2019, 
there were a number of steps to be taken by NHS England prior to 
the issue of the Overpayments Notice. There were also unforeseen 
circumstances that affected the process. In summary, these 
included: 

3.25.3.7.1. NHS England immediately requested a report from the 
CFA on its investigation, which was provided in 
February 2020. 

3.25.3.7.2. In March 2020, the COVID-19 pandemic within the UK 
had an impact upon NHS resources including in relation 
to community pharmacy commissioning. This is 
illustrated by the regulatory and contractual 
dispensations agreed to assist pharmaceutical 
contractors at the time, including a pragmatic approach 
to performance management, halting routine contract 
monitoring and suspending a number of activities such 
as the Community Pharmacy Assurance Framework 
(CPAF). It is acknowledged that there was a pause 
between March 2020 and July 2020 in progressing the 
overpayments claim, but this was in truly exceptional 
and unforeseen circumstances of the COVID-19 
pandemic and only for a limited period. 

3.25.3.7.3. In July 2020, NHS England began preparation of the 
Overpayments Notice, obtaining legal advice as 
necessary. It was identified that further evidence should 
be obtained and this was sought by NHS England from 
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the CFA, the CCG and the BSA and this evidence was 
analysed. 

3.25.3.7.4. By the end of September 2020 all evidence ultimately 
relied upon in the Overpayments Notice has been 
obtained and analysed and enquiries regarding the 
evidence responded to. 

3.25.3.7.5. In early October 2020, the Overpayments Notice – and 
substantial evidence relied upon in support (Appendix 
A) – was submitted to the Pharmacy. 

3.25.3.8. NHS England acknowledges that ideally this process would have 
been completed more quickly. However, NHS England submits that 
the public interest in not progressing any civil investigation or claim 
during the criminal investigation by the CFA, the need to obtain 
evidence from third parties and analyse that evidence, the volume 
and complexity of the evidence, and the wider circumstances, 
demonstrates that there was not any substantial delay by NHS 
England in progressing this matter such that it should be estopped 
from recovering the substantial sum of overpayments. In any event, 
delay alone does not amount to acquiescence in the invalid claims 
or waiver of NHS England’s statutory right to recover overpayments 
under Regulation 94. 

3.25.3.9. The Pharmacy subsequently denied the overpayments in 
November 2020, prompting the negotiation and execution of a 
standstill agreement in December 2020 through which the parties 
agreed that any defence or argument based on limitation, time bar, 
laches, delay or related issue (which would include estoppel) that 
had not already accrued was suspended [A/36]. 

3.26. Procedural fairness 

3.26.1. The issues raised by the Pharmacy in respect of procedural fairness are 
largely repeating the points already made in respect of estoppel, so are not 
responded to in detail. 

3.26.2. The Pharmacy alleges it is now “impossible” for it to explain why the OOPE 
claims fell within the scope of allowable OOPE due to the passage of time. 
This cannot be right as a matter of fact, when the specific arguments raised by 
NHS England and the evidence provided are properly considered. However, it 
is entirely appropriate to expect the Pharmacy to be in a position to respond to 
the allegations because: 

3.26.2.1. Upon identifying the overpayments, the issue was promptly notified 
to the Pharmacy in June 2017, covering a preceding period of 
approximately three years (June 2014 to June 2017). The 
overpayments were distributed throughout this three year period 
and, at this point none were more than three years old. The 
Pharmacy should have ensured all evidence in place at that time 
was retained. 

3.26.2.2. The Pharmacy itself accepts that the applicable statutory limitation 
period is six years (page 3). It is entirely fair and reasonable for the 
Pharmacy to be expected to demonstrate the validity of claims 
submitted within this time period. 

3.26.2.3. PSNC guidance was clear at all relevant times that: 
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“… it is recommended that evidence to support the claim, 
for example the receipt or invoice, is stored in the 
pharmacy in case of query or investigation. 

 
It is important that contractors have clear, auditable 
procurement policies in place in order to demonstrate that 
minimum order surcharges or delivery charges are 
avoided where possible. “ 
 
(See [section headed PSNC Guidance note] above.) 
 

3.26.2.4. According to Companies House records, there have been no 
changes to the directors of the Pharmacy since the outset of the 
overpayments in April 2014, and therefore no reason to believe 
there is any loss of ‘corporate memory’. 

3.26.2.5. Substantial evidence is available regarding the claims. In respect 
of Tranche 2, the original invoices from MyMed are produced. 

3.26.3. In view of the above, it is simply not credible to assert that the claims were 
valid when made but it is now impossible to explain why. 

3.27. CONCLUSION 

3.27.1. For the reasons set out above, NHS England invites the PCA to determine that 
Tranches 1 and 2 (as set out in the Overpayments Notice and NHS England’s 
solicitors letter to the Pharmacy’s solicitors of 16 March 2021) are 
overpayments and should be recovered by NHS England.  

3.27.2. NHS England would be pleased to provide any further representations or 
observations on this matter. 

4. Observations 

In a letter to Primary Care Appeals, dated 23 August 2021 (the “Appellant’s Observations"), 
Charles Russell Speechlys LLP acting for the Appellant provided observations on NHS England’s 
Representations.  

The Appellant’s Observations stated the following: 

4.1. I write further to your letter of 10th August and in order to respond to representations 
submitted by NHS England in respect of my client’s appeal. 

4.2. It will no doubt be apparent to NHS Resolution that there are significant areas of 
disagreement between my client and NHS England in respect of this matter. I do not 
intend to repeat the contents of my client’s letter of appeal in this letter and will, instead, 
restrict the response to points in rebuttal. Unless this letter states otherwise or where 
the context allows, my client does not accept the position as stated in the Respondent’s 
Representations. 

4.3. On behalf of my client, I respond as follows: 

4.3.1. An extract of the relevant part of the Drug Tariff was included with my client’s 
letter of appeal.  

4.3.2. My client agrees that regulation 94 applies to the determination of this matter. 
In respect of regulation my client asserts that NHS England had a statutory 
obligation to “draw the overpayment to the attention” of my client promptly, and 
failed to do so in the circumstances of this matter. 
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4.3.3. NHS England states that “this appeal concerns only those two tranches and 
not the entirety of the overpayments” (paragraph [3.8.2]). The two tranches are 
set out in section [headed Basis of Overpayment] of the Respondent’s 
Representations. Tranche 1 relates to products which (NHS England asserts) 
were “frequently prescribed and readily available”. Tranche 2 relates to (NHS 
England asserts) “excessive handling and carriage charges”. 

4.3.4. Despite the fact that the matters which are the subject of this appeal relate 
only to tranches 1 and 2, the Respondent’s Representations then proceed to 
detail – at length – claims which fall outside tranches 1 and 2 (see, for example, 
paragraphs [3.13.3] – [3.13.10]). 

4.3.5. My client raised a concern in its letter of appeal regarding the way in which 
NHS England was pursuing this matter, and that it was attempting to use data 
which is not part of the dispute to support its claim in respect of the disputed 
sums. NHS England has not responded to this specific concern in its 
Representations, but continues to pursue its case in a way which is 
inappropriate. 

4.3.6. In respect of paragraphs [3.14] to [3.14.3], NHS England refers, again, to its 
assertion that my client’s pharmacy was an “outlier”. My client has already set 
out, in previous correspondence, why this approach is flawed and NHS 
England does not appear to dispute that my client did not have access to the 
outlier data at the material time. Additionally, NHS England is using OOPE 
claims which are not part of this dispute to support its position that my client’s 
pharmacy was an “outlier”, which is simply not a tenable position. 

4.3.7. My client maintains that the PSRC failed to provide reasons for its decision. 
As a statutory body which was to determine the dispute between my client and 
NHS England, it was not sufficient for PSRC simply to state, as it did, that it 
agreed with NHS England and disagreed with my client. Where there were 
material matters in dispute (both legal and factual), it was incumbent upon 
PSRC to explain why it reached the decision it did. The PSRC provided no 
reasons why it accepted NHS England’s position and rejected my client’s 
position. 

4.3.8. It is incorrect of NHS England to state (as it does, at paragraph [3.17.2]) that 
“no response to its rebuttals” were previously provided. I refer NHS Resolution 
to page 98 of the appeal bundle. My client maintains that it was appropriate to 
use Mymed in the circumstances that arose at the material time, that it has 
provided detailed general reasons why Mymed was engaged, and that whilst 
specific reasons for each claim are now no longer available, this is due, in 
whole or in part, to NHS England’s delay in drawing its concerns to my client’s 
attention. 

4.3.9. It is not at all clear why discussions between a pharmacy and a wholesaler 
regarding the supply of medicinal products should cause “considerable 
concern” to NHS England, since this is an everyday occurrence (ref. paragraph 
[3.18.2]). My client does not assert that assurances from a supplier override 
the terms of the Drug Tariff, but those assurances supported my client’s 
genuinely held belief that the claims that were made were appropriate, and 
were in accordance with the Drug Tariff. 

4.3.10. It is surprising that NHS England asserts that it was not the role of NHS 
England to provide guidance in relation to the procurement of medicinal 
products, including the procurement from particular suppliers, since that is 
exactly what NHS England did in the Boots case upon which NHS England 
places reliance in support of its Overpayments Notice. I refer to page 77 of the 
appeal bundle and paragraph 2.1.2 of the Appeal Decision Report which states 
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“The letter explained that NHS England South West had written to all 
pharmacies in their local area in September 2013 highlighting how 
Denosumab (Prolia) could be obtained directly from Movantio UK without 
incurring any out-of-pocket expenses”. 

4.3.11. My client maintains that, had NHS England had genuine concerns regarding 
the OOPE claimed by my client’s pharmacy, it was incumbent upon NHS 
England to bring these concerns to my client’s attention promptly. NHS 
Resolution is invited to determine what “promptly” means in the circumstances 
of this case. If, as NHS England now asserts, the disputed OOPE charges 
“individually are excessive and arbitrary” and are “grossly disproportionate to 
the cost of the drugs in question and do not represent a reasonable fee” (see 
the Overpayments Notice at page 6 of the appeal bundle), it should have been 
immediately apparent to NHS England that they were not being appropriately 
claimed, and NHS England should have brought these matters to my client’s 
attention, either in the first month after claims were submitted or shortly 
thereafter (it took NHS England 6 months to draw the Boots claims to its 
attention, yet it took 3 years for NHS England to contact my client about the 
disputed claims). 

4.3.12. In short, NHS England cannot have this both ways: either the claims were 
“excessive, arbitrary and grossly disproportionate” and should have been 
promptly queried by NHS England or they were only identified as such by NHS 
England with the benefit of 3 years’ worth of hindsight and a significant amount 
of afterthought and were, consequently, appropriately claimed (since a 
contractor does not have the benefit of hindsight when submitting OOPE 
claims). 

4.3.13. If NHS Resolution determines that the former is the correct position, then NHS 
Resolution is invited to consider the appropriate time period by which NHS 
England should have queried the claims with my client; if the latter position is 
correct, then NHS England’s claims are irrecoverable and must fail in their 
entirety. 

4.3.14. For the reasons given above, my client does not accept that the use of outlier 
data is relevant to this dispute, since this is not information to which my client 
had access when submitting its claims (ref. paragraphs [3.20] – [3.20.6]). My 
client was not in a position to know how other contractors claim for payments 
(including OOPE). In contrast, of course, NHS England did have access to this 
data at the material time, but did not bring it to my client’s attention for 3 years. 
NHS England gives no explanation for this failure. 

4.3.15. As NHS Resolution will be aware, the outlier data relied upon by NHS England 
includes claims which are not the subject of this dispute, so that the use of 
outlier data by NHS England in support of the tranche 1 and 2 claims is 
materially flawed in any event. 

4.3.16. My client maintains its position that the reason why NHS England continues to 
use data for claims which are not the subject of this dispute is in an attempt to 
support the disputed claims (ref. paragraph [3.21]). This approach is 
inappropriate for the reasons detailed in my client’s letter of appeal. NHS 
England has repeatedly stated that it is only pursuing claims at this stage in 
relation to tranches 1 and NHS England should therefore only refer to, and rely 
on, these tranches in support of its claim. 

4.3.17. NHS England may choose to pursue other claims in due course should it wish 
to do so, but since, on NHS England’s own accepted position, there has been 
no audit of the data in respect of the other claims, it is highly prejudicial and 
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entirely unfair for NHS England to refer to these other claims in an attempt to 
support the tranche 1 and 2 claims. 

4.3.18. NHS Resolution will no doubt consider the Boots appeal in relation to the 
comments made by both NHS England and my client in relation to its relevance 
to the current dispute.  

4.3.19. However, it is clear from any reading of the Boots appeal decision that the prior 
notification to contactors in relation to the procurement of Denosumab was the 
“leading argument” in the Boots case. For example, I refer NHS Resolution to 
paragraph 1.26 of the Boots appeal decision (Page 75 of the appeal decision). 
Under the heading “Statement of reasons”, the first reason given by NHS 
England for issuing the Breach Notice is “NHS England has previously, in a 
letter sent in September 2013, advised contractors that it is possible to obtain 
Denosumab without incurring additional costs and therefore claims for OOPE 
are unnecessary.” 

4.3.20. It is clear on any reading of the Boots dispute that, absent that prior notification, 
NHS England would not have pursued the claim against Boots.  

4.3.21. My client accepts that the circumstances which arose in its use of Mymed are 
not the same as those which arose in Boots procurement of Denosumab and, 
consequently, it is open to NHS Resolution to reach a different decision on the 
facts that apply in the circumstances of this appeal to that which was reached 
in respect of the Boots appeal. 

4.3.22. In relation to paragraph [3.22.3.2] of the Respondent’s Representations, not 
only was no “direct instruction” given in relation to the use of Mymed, but there 
was no instruction whatsoever.  

4.3.23. NHS England states that no instruction or specific guidance was necessary 
because “the requirements for a valid OOPE claim are clearly set out in the 
Drug Tariff”. If this statement were correct, why did NHS England repeatedly 
pay OOPE claims which, it now asserts, were “excessive, arbitrary and grossly 
disproportionate”? Why was it not immediately obvious to NHS England that 
the claims submitted by my client were not within the scope of the Drug Tariff? 
And why did it take NHS England 3 years to realise this? 

4.3.24. In relation to the section of the PSNC’s guidance note which is set out in the 
Respondent’s Representations: paragraph 1 merely sets out the Drug Tariff 
wording; my client’s use of Mymed and reasons for it are already detailed in 
previous correspondence; my client did have documentary evidence in relation 
to the items claimed in the form of invoices, and these were supplied to NHS 
England upon request; the OOPE which are the subject of this dispute are not 
a “minimum order surcharge”. 

4.3.25. For the reasons given above, my client does not accept that the position as 
stated under the heading at paragraph [3.24] is correct. For the avoidance of 
doubt, the OOPE claimed were not “analogous to a minimum order surcharge”, 
which is an entirely different type of expense. 

4.3.26. In relation to estoppel, my client does not assert that NHS England is estopped 
from seeking repayment of any claim which has previously been paid; the 
issue in respect of this dispute is the length of time over which claims were 
submitted by my client and paid by NHS England without being queried. It is 
the payment of claims, made clearly and transparently over a long period of 
time, by NHS England which gives rise to a claim of estoppel. 
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4.3.27. It is of note that this is not a dispute which relates to claims which were 
somehow hidden or for which misleading information was provided – NHS 
England does not dispute that the OOPE claimed were invoiced to my client 
by Mymed, for example. NHS England’s claim is based on the fact that the 
items claimed were either “frequently prescribed and readily available” or the 
claims were “excessive”. If either of these were correct, they would and should 
have been obvious to NHS England at an early stage and should have been 
brought to my client’s attention. 

4.3.28. Whilst NHS England’s delay in drawing these matters to my client’s attention 
has been raised time and again in correspondence with NHS England, NHS 
England has failed to provide any explanation for the delay. NHS England 
details, at length, the steps that it took from June 2017 onwards (albeit that my 
client’s maintain that the NHS England investigation has been mired in delay 
to my client’s detriment), but has failed to explain why it took no steps from 
June 2014 to June 2017. That failure is particularly remarkable given the 
assertions that NHS England now seeks to make in relation to these claims. 

4.3.29. In relation to the matters contained under the “procedural fairness” heading 
(paragraphs [3.26]) onwards, my client did keep appropriate records of the 
claims made in respect of the Mymed invoices that it received and paid. It is 
neither appropriate nor is it standard practice for a pharmacy to keep records 
of every reason why a particular OOPE was claimed. When the matter was 
first brought to my client’s attention, NHS England requested copies of the 
Mymed invoices and refused to pay any outstanding OOPE claims by my 
client’s pharmacy, but there was no indication at that stage that NHS England 
would seek to reclaim the payments, or that it required from my client 
information about the reasons why a particular OOPE had been claimed. A 
lengthy investigation by the NHSCFA was then pursued which ended with no 
criminal action being taken, and it was only in late 2020 that an overpayment 
claim was intimated. By that time, the delays had been such that some of the 
items claimed are now time-barred, and all of them were over 3 years old. For 
the avoidance of doubt, the time bar is part of the Limitations Act, and is not 
specific to regulation 94 claims. The mere fact that part of the total sums 
claimed are not time-barred under the Limitation Act does not mean that NHS 
England has acted reasonably in its pursuit of these matters, particularly 
having regard to its public sector duties towards my client. 

4.4. For the reasons set out above and in my client’s letter of appeal, on behalf of my client 
I invite NHS Resolution to uphold this appeal and to dismiss the claims. 

5. Consideration 

5.1. Regulation 94(1) of the National Health Service (Pharmaceutical and Local 
Pharmaceutical Services) Regulations 2013 (the “Regulations”) contains the wording, 
minus the square bracketed wording, set out in paragraph 3.4.8 of this determination.  

5.2. Pursuant to the National Health Service Litigation Authority (Pharmaceutical 
Remuneration – Overpayments) (England) Directions 2018 (the “Directions”), an NHS 
Pharmacist may refer to the Secretary of State a dispute in respect of the recovery of an 
overpayment under Regulation 94(1) which is in the nature of an appeal against a 
decision of NHS England that there has been an overpayment.  

5.3. This is the legal basis for the Appeal Letter. I note that there is no disagreement between 
the parties that: 

5.3.1. the Appellant is an NHS Pharmacist;  
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5.3.2. the Appellant has the statutory right to submit the Appeal Letter to Primary 
Care Appeals (a division of NHS Resolution); and 

5.3.3. NHS Resolution is directed by the Secretary of State to consider the Appeal 
Letter.  

5.4. The overpayment in this appeal relates to payments made to the Appellant in respect of 
claims for Out of Pocket Expenses (“OOPE”). NHS England indicated in its Overpayment 
Decision that it considered that the payments were not due to the Appellant as the claims 
did not comply with the requirements set out in the Drug Tariff for OOPE. The Appellant 
disputes that the claims did not comply with the requirements set out in the Drug Tariff 
and disputes that NHS England can rely on Regulation 94 to recover the payments made 
in respect of the claims.  

5.5. The provision of the Drug Tariff that relates to OOPE claims is Part II, Clause 12 which 
has been accurately stated in paragraph 2.7.1 of this determination.  

5.6. The Directions provide me with three options in determining this appeal: 

5.6.1. dismiss the appeal and confirm the decision of NHS England; 

5.6.2. substitute for the decision of NHS England any decision that NHS England 
could have taken when it took the decision; or 

5.6.3. quash the decision, with or without remitting the matter to NHS England for it 
to take the decision again subject to such directions as I consider appropriate. 

5.7. There are a number of issues which I must set out before considering the dispute in 
detail. 

Preliminary points 

5.8. Firstly, I note that a breach notice was issued by NHS England on the same day as it 
issued its Overpayment Decision. That breach notice was subsequently withdrawn by 
NHS England. I will therefore not consider the breach notice as part of this determination. 

5.9. Secondly, there was a previous appeal letter submitted by the Appellant in relation to 
the overpayments. That appeal letter was withdrawn by the Appellant. I will therefore not 
consider the previous appeal letter as part of this determination. 

5.10. Thirdly, I note that the Overpayment Decision was made in respect of two “tranches” of 
OOPE claims. The parties’ comments make reference to a further quantity of claims that 
are not included in the two tranches. This determination will apply only to claims within 
the two tranches.  

Approach of this determination 

5.11. I will not rehearse the background, context or content of the Appeal Letter, NHS 
England’s Representations or the Appellant’s Observations. They are clearly set out 
earlier in this determination and I am grateful to the parties for the structure, clarity and 
depth of the comments provided.  

5.12. I shall deal with the grounds of appeal in the following order: 

5.12.1. Estoppel; 

5.12.2. Procedural Unfairness; and 

5.12.3. Whether the claims were submitted in accordance with the Drug Tariff. 
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5.13. I consider this is the most appropriate approach. If I determine that NHS England is 
estopped from recovering the payments or there is procedural unfairness in NHS 
England seeking recovering the payments, then, to determine this appeal, I need not 
consider whether the claims were submitted in accordance with the Drug Tariff.  

5.14. I first consider estoppel. 

Estoppel 

5.15. The Appellant states that NHS England and the NHSBSA previously accepted that the 
OOPE were properly claimable as they were paid for three years between 2014 and 
2017.  

5.16. The Appellant argues that, by its actions, NHS England accepted that the OOPE claims 
had been legitimately made as the claims were paid in full as they fell due. The Appellant 
also refers to NHS England’s “implicit acceptance of the legitimacy of the claims”. NHS 
England refutes this by stating that pharmacy contractors are trusted to submit valid 
OOPE claims with an endorsement which indicates that the contractor has taken all 
reasonable steps to avoid claiming. NHS England goes on to state that payment of an 
OOPE claim is not any form of representation that the claim is valid or any waiver of any 
right to recover any claims subsequently identified as invalid.  

5.17. I do not consider that the payment of an OOPE claim amounts to NHS England being 
estopped from claiming that the Appellant was not due the payment. This is because I 
do not consider that payment of an OOPE claim is a clear, unequivocal and 
unambiguous communication by NHS England that it considers the claim has been 
validly made in accordance with the Drug Tariff.  

5.18. There are certain requirements for claims that I expect will be checked before payment, 
such as whether the correct form has been used, whether the claim has been made 
within the relevant time limits or whether the correct endorsements has been used.  

5.19. I also expect that there will be other requirements, e.g. the requirements in respect of 
OOPE claims that relate to exceptional circumstances and whether the contractor has 
taken all reasonable steps to avoid claiming, that are not by their nature able to be 
properly considered prior to payment being made.  

5.20. I am of the view that there would be very long delays between submission of a claim and 
payment if the act of payment was intended to be a clear and unequivocal approval of 
the validity of the claim. Quicker payment of a claim is beneficial to a pharmacy 
contractor from a business perspective but prevents a more detailed consideration of 
the eligibility of a claim at that time.  

5.21. I agree with NHS England that the existence of Regulation 94 and the ability to recover 
payments already made, indicates that the statutory framework for payments to 
pharmacy contractors envisages that there will be circumstances when post-payment 
verification may be undertaken that may lead to a decision that a payment already made 
was not due to the contractor and so can be recovered.  

5.22. I note that the Appellant states in its observations that it is the payment by NHS England 
of claims made clearly and transparently over a long period of time which gives rise to a 
claim of estoppel. 

5.23. I have some sympathy with the Appellant. From its perspective, it was submitting claims 
for OOPE which were being paid. I can appreciate that this may have led the Appellant 
to consider that the claims were valid. The Appellant looks to have relied on that as it 
continued to claim OOPE until 2017.  There is no explanation from NHS England as to 
why claims for OOPE made in previous years were not considered until 2017. I also note 
that NHS England itself states that had the overpayments been identified sooner, and 
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had the Appellant been made aware sooner, the amount of overpayments would have 
been lower. I agree with this.  

5.24. I have indicated above that I do not consider that payment of an OOPE claim is a clear, 
unequivocal and unambiguous communication by NHS England that it considers the 
claim has been validly made in accordance with the Drug Tariff. I consider that it does 
not matter how many times NHS England pays for OOPE claims; the same principle 
continues to apply. I consider that NHS England, in continuing to make payments for 
similar OOPE claims over a period of time, does not by its actions render those 
payments clear, unequivocal and unambiguous communications by NHS England that 
it considers the claims have been validly made in accordance with the Drug Tariff. 

5.25. I also consider that payment of a series of OOPE claims over a period of time does not 
amount to NHS England intending an NHS pharmacy to rely on a position that the OOPE 
claims are valid. The wording in the Drug Tariff that OOPE can only be claimed in 
exceptional circumstances sets the assumption that it will not be routinely relied upon. 
While it seems that the Appellant did rely on NHS England’s continued payment of the 
OOPE claims to continue submitting OOPE claims, this is not, in my view, the same as 
NHS England intending the contractor to do so.  

5.26. I therefore consider that the continued payment of OOPE claims over a period of time 
does not mean that NHS England is estopped from claiming that the payments were not 
due.  

5.27. I next consider the parties’ comments on procedural unfairness.  

Procedural unfairness 

5.28. NHS England indicates that it believes there is some overlap between the issues raised 
in respect of procedural unfairness and those related in respect of estoppel. I agree 
there is overlap but I also consider that just because I have determined the estoppel 
point as I have done, this does not automatically mean I will find in favour of NHS 
England on the procedural fairness point. I have considered the parties’ comments on 
procedural fairness and provide my comments below.   

5.29. The Appellant considers it unfair for NHS England to claim overpayment up to 6 years 
after the OOPE claims were made on the basis that the delay has significantly prejudiced 
the Appellant’s ability to explain for each item claimed why it fell within the scope of the 
requirements relating to OOPE in the Drug Tariff. The Appellant states that the delay is 
such that it is now impossible to do so. The Appellant indicates that it is left with no 
choice but to provide general reasons as to why Mymed was used but without reference 
to specific claims. 

5.30. I need to determine whether I consider it was unreasonable or unfair for NHS England 
to be seeking to recover overpayments given the delays and lack of notice about 
overpayments. 

5.31. The timings of NHS England’s actions are referred to by both parties. The timings are 
as set out below (which are taken from both parties’ comments on this appeal): 

5.31.1. June 2014, the date of the earliest OOPE claim as set out in tab 1 of the 
spreadsheet provided by NHS England; 

5.31.2. August 2017 (as indicated by the Appellant; NHS England refers to June 
2017), NHS England communicated with the pharmacy about the OOPE 
claims; 

5.31.3. Mid 2017, NHS England referred the matter to the Counter Fraud Authority; 
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5.31.4. 18 November 2019, the Appellant received a letter from the NHS Counter 
Fraud Authority (“NHS CFA”) indicating that no criminal action would be taken; 

5.31.5. February 2020, NHS England receives the NHS CFA’s report on its 
investigation after requesting it in November 2019; 

5.31.6. March to July 2020, there was a pause in NHS England’s progress of the 
matter as the pandemic hit which NHS England says impacted resources for 
community pharmacy commissioning; 

5.31.7. July to September 2020, NHS England indicates it sought legal advice and 
analysed information; 

5.31.8. 9 October 2020, the Appellant received the breach notice and an 
overpayments notice (“the Overpayments Notice”); 

5.31.9. 6 November 2020, the Appellant denied the overpayments and submitted its 
first (later withdrawn) appeal to NHS Resolution; 

5.31.10. December 2020, the parties agree a standstill arrangement; 

5.31.11. 17 March 2021, NHS Resolution notified parties that it accepted the withdrawal 
of the appeal; and 

5.31.12. 8 June 2021, NHS England issued the Overpayment Decision. 

5.32. It is clear to me that the referral to the NHS CFA and the pandemic have both contributed 
to the delay in NHS England claiming overpayments and that NHS England is, in part, 
including the delay caused by these events in its comments on the overall delay.  

5.33. I consider that the investigation by the NHS CFA and its duration was outside the control 
of NHS England. Furthermore, I have not been provided with any information that 
suggests that any action by NHS England had any delaying effect on the duration of the 
NHS CFA’s investigation.  

5.34. I agree with NHS England that once a reference was made to the NHS CFA, it was 
appropriate for NHS England to hold off any action, such as issuing a decision to the 
Appellant on the recovery of the OOPE payments, until the outcome of the NHS CFA’s 
investigation was known.  

5.35. I also accept that the impact of the pandemic was unforeseeable and NHS England 
should not be criticised for the 4 month delay between receiving the NHS CFA’s final 
report and instigating legal advice in relation to overpayments.  

5.36. In light of my comments above, I do not consider that it is unfair for NHS England to 
have delayed issuing a decision to the Appellant on the recovery of the OOPE payments 
as a result of the delay from June/August 2017 to 8 June 2021.  

5.37. This then reduces the extent of the overall delay and I consider it reasonable to look at 
the delay between the OOPE claims being submitted and paid and the date NHS 
England first flagged the OOPE claims to the Appellant, prior to NHS England referring 
the matter to the NHS CFA.   

5.38. I am concerned about NHS England’s delay in making any comment to the Appellant in 
respect of the OOPE claims made between 2014 and 2017.  

5.39. As I have indicated earlier in this determination, NHS England does not provide any 
reasons as to why it did not seek to bring the OOPE claims to the notice of the Appellant 
earlier.  
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5.40. NHS England could have undertaken a review of OOPE payments earlier than 
June/August 2017. This would have been far better for the Appellant who would likely 
have stopped using Mymed had NHS England asked it to (as it did when NHS England 
requested it do so in June/August 2017).  

5.41. I also consider that the sooner an NHS pharmacy is asked for reasons about a specific 
OOPE claim, the more likely it is that the NHS pharmacy will be able to provide those 
reasons.  

5.42. The Appellant states in its observations that when the matter was first brought to its 
attention (which I assume was the communication in June/August 2017), NHS England 
requested copies of the Mymed invoices and refused to pay any outstanding OOPE 
claims. The Appellant states that there was no indication at that stage that NHS England 
would seek to reclaim the payments, or that it required information about the reasons 
why a particular OOPE had been claimed. 

5.43. The Appellant refers to being interviewed by the NHS CFA in respect of the OOPE 
claims. It is not clear when this occurred. I assume it was in 2017 or 2018. I consider 
that it should have been clear to the Appellant at this point (if not before – see comments 
below) that if it had any detailed documentary or other evidence in respect of the OOPE 
claims, then it should retain them.  

5.44. NHS England refers to notifying the issue to the Appellant in June/August 2017 but does 
not state that it told the Appellant whether it considered the amount paid for the OOPE 
claims was to be recovered. 

5.45. I consider that it is reasonable to expect the Appellant to have taken NHS England’s 
communication in June/August 2017 as an indication that NHS England had concerns 
about the payments.  

5.46. If, at that time in June/August 2017, the Appellant had documentary evidence as to the 
reasons why the previous OOPE claims had been made, then I consider that, in 
response to the communication from NHS England in respect of the OOPE claims, a 
normally prudent NHS pharmacy would have retained that evidence.  

5.47. It is not clear to me if the Appellant actually had documentary evidence at the time the 
OOPE claims for each OOPE claim and that this evidence goes beyond the general 
reasons for using Mymed as set out by the Appellant in appeal.  

5.48. The keeping of records/evidence in respect of OOPE claims and the reasons each claim 
was made is an important principle here. The Appellant considers that it is neither 
appropriate nor is it standard practice for a pharmacy to keep records of every reason 
why a particular OOPE was claimed. NHS England considers that the applicable 
statutory limitation period is six years and it is entirely fair and reasonable for the 
Appellant to be expected to demonstrate the validity of claims submitted within this time 
period. 

5.49. I appreciate that the Appellant may well have considered in June/August 2017 that, even 
though NHS England had concerns about the payments, NHS England did not mention 
possible recovery of the payments, NHS England had already paid out for the OOPE 
claims and so it may have appeared to the Appellant that NHS England was not able to 
recover those payments. 

5.50. As I have set out above, the delay in NHS England issuing a notice for recovery of the 
OOPE claims is as a result of three matters: 

5.50.1. NHS England not taking any action for approximately three years between 
2014 and mid-2017; 
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5.50.2. the NHS CFA investigation; and 

5.50.3. the pandemic. 

5.51. I have determined that the latter two matters were either outside the control of NHS 
England, were unforeseeable or there was no action by NHS England to contribute to 
those delays. It is therefore only the first matter which I need to consider in respect of 
potential unfairness.  

5.52. Three years is significantly shorter than six years. I have considered whether it is unfair 
for NHS England to expect an NHS pharmacy to retain records or reasons for OOPE 
claims going back three years.  

5.53. I consider that it is not unfair to expect an NHS pharmacy to do so. I reach this position 
because of the emphasis in the Drug Tariff as to the requirements for OOPE coupled 
with the principle stated earlier in this determination that payment of an OOPE claim is 
not a clear, unequivocal and unambiguous communication by NHS England that it 
considers the claim has been validly made in accordance with the Drug Tariff. 

5.54. The requirements relating to OOPE in the Drug Tariff make it clear that claiming OOPE 
is not expected to be a common or regular occurrence; it is only allowed in exceptional 
circumstances. In my view, the nature of an OOPE claim in being out of the ordinary 
highlights the need for an NHS pharmacy making an OOPE claim to be able to evidence 
why it considered the requirements relating to OOPE in the Drug Tariff were met and to 
retain that evidence in case it was subsequently asked about it.  

5.55. I do not consider that three years is an unreasonable period of time to retain that 
evidence. It follows that I consider that it is not unfair for an NHS pharmacy to be 
expected to retain its records for this timescale particularly when it is common 
commercial practice to keep records for six years, this being the limitation period for a 
standard breach of contract claim.  

5.56. I therefore consider that it is not unfair for NHS England to seek to recover overpayments 
in respect of OOPE payments in this matter. 

5.57. I next consider whether the Appellant’s claims for OOPE were submitted in accordance 
with the Drug Tariff. 

OOPE Conditions 

5.58. Both parties have made a number of comments on this. I do not intend to repeat those 
comments. Instead I will provide my consideration of the arguments and whether they 
lead me to determine in favour of the Appellant or NHS England. 

5.59. I have considered the wording of Part II Clause 12 of the Drug Tariff and consider that it 
makes clear that for an OOPE claim to be successfully made, there are certain criteria 
or conditions that need to be met: 

5.59.1. that there are exceptional circumstances; 

5.59.2. that the product is a type of product for which an OOPE claims can be made, 
with reference to parts and categories of the Drug Tariff;  

5.59.3. that the product is not required to be frequently supplied; and 

5.59.4. that the contractor has taken all reasonable steps to avoid claiming OOPE. 

5.60. In this determination, I refer to these as the “OOPE Conditions”. 
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5.61. I consider that Part II Clause 12 of the Drug Tariff makes clear that these are cumulative 
conditions – all must be met in order for a claim for OOPE to be successfully made. 

5.62. I also note that there are no definitions for 'exceptional circumstance', 'frequently 
supplied' or 'take all reasonable steps to avoid claiming' included in the Drug Tariff. They 
are therefore to be given their everyday meaning. I consider that the use of these 
unquantified expressions is deliberate by those drafting the Drug Tariff to enable specific 
circumstances to be considered. If the intent was to give these expressions a 
quantifiable meaning, this would have been set out. 

Tranche 1 and Tranche 2 

5.63. Before considering these expressions in more detail, I first consider the two tranches of 
OOPE claims that are referred to in the Overpayment Decision and comments made by 
the Appellant in respect of these. The two tranches, as described in the Overpayment 
Decision, are: 

5.63.1. Tranche 1 – Frequently prescribed and readily available drugs – totalling 
£116,338.00; and 

5.63.2. Tranche 2 – Excessive ‘handling’ and ‘carriage’ charges – totalling £15,944.00. 

5.64. The Appellant states in its Appeal Letter that the inference of NHS England’s 
categorisation into these tranches is that OOPE claims not included in Tranche 1 do fall 
within the scope of claimable OOPE (i.e. they were not frequently purchased and not 
readily available).  

5.65. I make no assessment of eligibility for any OOPE claims that fall outside of Tranche 1 
and 2 as they are not the subject of this appeal. I therefore make no determination of 
those OOPE claims.  

5.66. In its Appeal Letter, the Appellant states, in relation to the excessive handling and 
carriage charges of claims within Tranche 2, that there is no provision within the Drug 
Tariff or elsewhere which states that the amount that may be claimed must be 
“proportionate” to the total cost of the medicinal product ordered.  

5.67. I agree with the Appellant. If an OOPE claim satisfies the OOPE Conditions, then the 
amount of the OOPE claim is immaterial; NHS England is required to pay the full amount.  

5.68. I consider that one cannot point to an OOPE claim with a value of, for example, three 
times the cost of the relevant drug, and claim that this factor alone makes it non-
compliant with the OOPE Conditions.  

5.69. I determine therefore that the amount of an OOPE claim on its own is not enough to 
render an OOPE non-compliant with the OOPE Conditions. 

5.70. I note, however, that that in its representations NHS England states it considers that the 
claims within Tranche 2 do not satisfy the OOPE Conditions. NHS England considers 
that the circumstances in which the drugs within Tranche 2 as supplied were not 
exceptional because of the sheer volume, frequency and regularity of the charges. It 
also considers that the Appellant had not taken all reasonable steps to avoid claiming. 
On the latter point, it appears to me that NHS England is relying on the fact that it 
considers these charges to be “excessive, grossly disproportionate to the cost of the 
drugs in question and do not represent a reasonable fee” as evidence that the Appellant 
has not taken all reasonable steps to avoid claiming. I consider this further later in this 
determination. 
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5.71. As I consider that NHS England is stating that the OOPE claims within Tranche 2 do not 
comply with one or more of the OOPE Conditions, I would need to consider those claims 
against the OOPE Conditions.  

5.72. I must point out at this point that, as I have determined that the amount of an OOPE 
claim on its own is not enough to render an OOPE non-compliant with the OOPE 
Conditions, and that an assessment is needed of whether the OOPE Conditions are 
satisfied in relation to the relevant claims, I cannot determine whether the OOPE claims 
to which Tranche 2 relate do or do not satisfy the OOPE Conditions if they are not also 
included in Tranche 1. I note that NHS England acknowledges in its representations that 
some individual OOPE claims may fall into one or more tranches. 

5.73. Those OOPE claims that are included in Tranche 2 but not in Tranche 1 must therefore 
fall into the group of OOPE claims that are not the subject of this appeal and about which 
I make no determination.  

5.74. It is not obvious to me which claims that are included in Tranche 2 are, or are not, 
included in Tranche 1, without a forensic comparison of the various tables, Appendices 
and spreadsheets provided to me. I would have expected that information to have been 
made clear.  

5.75. This brings me to Tranche 1 and the extent to which it is clear which specific OOPE 
claims made by the Appellant fall under the heading of Tranche 1. It is necessary to 
know which OOPE claims fall within Tranche 1 because both parties indicate that there 
are claims that do not fall within Tranche 1 and it appears to be NHS England’s intent to 
consider at a later date whether those claims can be subject to recovery of overpayment. 
If I make a determination that certain OOPE claims within Tranche 1 do or do not satisfy 
the OOPE Conditions, then these claims will be removed from the remaining 
undetermined OOPE claims.  

5.76. I note that NHS England has provided me with an extensive spreadsheet with multiple 
tabs that relate to the OOPE claims. This spreadsheet appears to refer to all OOPE 
claims by the Appellant from 2014 to 2020. As indicated above, not all these claims are 
the subject of this appeal. Unfortunately there is no indication in the spreadsheet as to 
which claims are and which claims are not the subject of this appeal. 

5.77. In its representations, NHS England states that Tranche 1 comprises all overpayments 
as set out in the Overpayments Notice under the heading ‘OOPE claims for drugs that 
are frequently prescribed and readily available’. This sets out a table that lists 13 different 
items, e.g. “Accrete D3_Tab”. It also sets out the number of times that item was supplied 
by the Appellant in the period January 2015 to December 2017. In the case of Accrete 
D3_Tab this is 1131 times. NHS England goes on to state that: 

5.77.1. the Appellant supplied the drugs in question a total of 5,921 times between 
January 2015 and December 2017; and 

5.77.2. only one OOPE claim was made by any pharmacy with the relevant CCG area 
in respect of the drugs in question between January 2015 to August 2018.  

5.78. NHS England considers that this information shows that: 

5.78.1. the circumstances in which such drugs were supplied was not exceptional 
because the Appellant supplied them a total 5,921 times within a 3 year period; 

5.78.2. the drugs were required to be frequently dispensed by the Appellant, for the 
same reason as above; and 

5.78.3. the Appellant had not taken all reasonable steps to avoid claiming for the same 
reason as above. 
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5.79. My concern with how NHS England has referenced Tranche 1 is that it comprises a table 
that lists 13 items. The table does not expressly state which OOPE claims are relevant 
to this list of 13 drugs. It could be reasonably assumed that NHS England is saying that 
any OOPE claims for those drugs do not satisfy the OOPE Conditions by virtue of the 
reasons given above. I note that the Overpayment Notice itself states this but NHS 
England’s representations do not. 

5.80. If this assumption is correct, NHS England’s wording leads one to consider that the 
OOPE claims to which this list of 13 items relates amount to £116,338. Looking at the 
spreadsheet with multiple tabs that NHS England has provided, tab 1b (titled “OOPEs 
by Sample Drug”) lists items that have a combined OOPE value of £116,338.  

5.81. NHS England expressly states in its representations: 

“During the period April 2014 and June 2020, NHS England (sic) claimed and 
received overpayments of £116,338.00 for the drugs listed in Table 1. This is 
set out in the ‘OOPEs by Sample Drug’ data [X/1c].” 

5.82. It would therefore be expected that the list of items in the table listed under the heading 
“‘OOPE claims for drugs that are frequently prescribed and readily available’ in the 
Overpayment Notice matches the list of items contained in the table in tab 1b of the 
spreadsheet (I consider that NHS England’s reference to tab 1c is a mistake and should 
read “tab 1b”) but these two tables are not consistent. 

5.83. The table in tab 1b of the spreadsheet lists 12 items. The table in the Overpayment 
Notice lists 13 items. While some items appear to be the same across both tables 
(although this itself is complicated by different language being used to describe what 
appears to be the same item), there are a number that appear in one table but not the 
other, e.g. “Apixaban_Tab 5mg”, “Eliquis 5mg tablets”, “Tiotropium_Pdr For Inh Cap 
18mcg”, “Tiotropium_Pdr For Inh Cap 18mcg + Dev” and “Vildagliptin/Metformin 
HCl_Tab 50mg/1g”. 

5.84. Furthermore, tab 1 of the spreadsheet lists OOPE claims from 2014 to 2020. The 
columns can be ordered such that the number of Accrete D3 tablets can be seen 
together and easily counted for in the period covered by tab 1 of the spreadsheet. The 
total number of lines that refer to Accrete D3 tablets is 249. This is very different from 
the number 1131 listed in the table in the Overpayment Notice. NHS England does not 
explain where the number 1131 comes from. I assume it includes Accrete D3 tablets 
that were supplied but which were not subject to an OOPE claim. NHS England, 
however, does not explain where the information in the table in the Overpayment Notice 
comes from nor does it explain what the 1131 number represents.   

5.85. Additionally, there are different dates referred to in the table in the Overpayment Notice 
(January 2015 to December 2017) and the table in tab 1b of the spreadsheet (although 
no dates are provided in the actual tab, NHS England in the comment extracted above 
refers to the period April 2014 and June 2020).  

5.86. I consider that it is necessary to know which specific OOPE claims made by the 
Appellant are contained in Tranche 1. For the reasons given above, I consider that this 
has not been clearly set out. It is perhaps unsurprising that there is some a lack of clarity 
over the OOPE claims that fall within the scope of this appeal given the high numbers 
of OOPE claims. I consider that this is in part due to NHS England not considering OOPE 
claims more frequently than once in three years. Although I have found that NHS 
England is not estopped from considering the claims nor is it procedurally unfair for NHS 
England to consider the claims, it clearly leads to a situation in which there are large 
quantities of information that require time and energy to be exerted to properly deal with 
them. As a result, I set out the steps that I require the parties to carry out in respect of 
identifying the specific OOPE claims to which Tranche 1 applies later in this 
determination.  
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5.87. I now consider the OOPE Conditions.  

OOPE Conditions 

5.88. I note that the Appellant has provided a number of reasons why it obtained drugs from 
Mymed. I consider that these reasons are to be read as reasons why the Appellant 
considers the OOPE claims are compliant with the OOPE Conditions. In the absence of 
any indication to the contrary by the parties I consider that these reasons apply to OOPE 
claims that fall within Tranche 1. I have indicated above that the exact OOPE claims to 
which Tranche 1 relates is not entirely clear. I consider, however, that this does not 
prevent me from considering the reasons provided by the Appellant as to why the 
Appellant considers the OOPE claims are compliant with the OOPE Conditions. 

5.89. I will therefore consider each of the reasons in respect of each of the OOPE Conditions 
(except for the second OOPE Condition set out at paragraph 5.59.2 of this determination 
which I explain below) and provide my view of the extent the reason links to the OOPE 
Conditions. In doing so, I will adopt the position that the Appellant was aware, or should 
be deemed to have been aware, of the wording of the OOPE Conditions at all times.   

Types of products 

5.90. In respect of the second OOPE Condition set out at paragraph 5.59.2 of this 
determination I consider whether the products to which the OOPE claims relate are types 
of products for which an OOPE claim can be made, with reference to parts and 
categories of the Drug Tariff.  

5.91. I note that this has not been the subject of comments by either party. This puts me in a 
difficult position as there are a number of drugs to which the OOPE claims relate and no 
indication whether all or any of them are eligible for OOPE claims. Equally I have no 
indication that they are not drugs for which OOPE can be claimed.  

5.92. I consider that it is reasonable to take the view that if these drugs were not drugs that 
were eligible for OOPE claims, then NHS England would have referred to this in its 
detailed representations as a reason why it was seeking to recover the OOPE claims. It 
has not done so and there is no suggestion in any of the documentation provided to me 
that the products to which the OOPE claims relate are ineligible in this regard.  

5.93. I therefore determine that this OOPE Condition is met – that the products to which the 
OOPE claims relate are types of products for which an OOPE claim can be made under 
the Drug Tariff.   

5.94. I consider the three remaining OOPE Conditions, starting with exceptional 
circumstances. 

Exceptional circumstances 

5.95. I consider that this OOPE Condition shares some similarity to the "not required to be 
frequently supplied" OOPE Condition in that both can be read as relating to the extent 
to which it is usual for the drug to be supplied. I do consider, however, that "exceptional 
circumstances" can be read more widely than simply frequency of supply to encompass 
other circumstances that may make such ordering very unusual. I would consider 
"exceptional" to indicate that such circumstances are very unusual rather than simply 
unusual. 

5.96. I consider in turn the reasons provided by the Appellant as to why it used Mymed (and 
so why it incurred additional charges which resulted in OOPE claims) and whether they 
amount to exceptional circumstances.  
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5.97. The Appellant states that the timing and deliveries from its regular suppliers were 
extremely haphazard which led to patients being disappointed and inconvenienced and 
the Appellant logged many complaints with its regular supplies on this point. It seems to 
me that the Appellant used Mymed as Mymed’s delivery service was more reliable than 
that of the Appellant’s regular suppliers. I note that the Appellant also indicates that 
Mymed used FedEx couriers who were fast and efficient and that other wholesalers 
would not turn up as scheduled. 

5.98. I do not consider that it is appropriate for an NHS pharmacy to claim OOPE for regular 
deliveries. I do not doubt that FedEx couriers provide a fast and reliable delivery service 
and that this is convenient for an NHS pharmacy providing a drug and for the patient 
receiving the drug. This convenience, though, comes at an additional cost. In my view, 
the key issue here is whether exceptional circumstances existed for each procurement 
of each drug for which OOPE claims were made. A patient may have a particular need 
for a particular drug at a particular time which is so unusual as to amount to exceptional 
circumstances and so make it appropriate for that drug to be couriered to the pharmacy 
to ensure it arrives at the relevant time. Provided the other OOPE Conditions have been 
met, including that all reasonable steps have been taken to avoid claiming, then an 
OOPE claim for the additional charges for the handling and delivery of that drug will 
probably be appropriate.  

5.99. The Appellant refers to patients wanting drugs in the morning and deliveries from usual 
suppliers not being reliable enough to provide the drugs. While reliable deliveries would 
be more convenient for all, I am not satisfied that this amounts to circumstances that are 
so unusual as to be considered exceptional.  

5.100. NHS England refers to the fact that other pharmacies in the area did not submit OOPE 
claims in respect of such drugs. It states that this demonstrates that the drugs were 
readily available within the area without incurring additional charges and this means the 
circumstances in which such drugs are supplied are not exceptional. In my view, this 
argument is linked more closely to the OOPE Conditions that requires all reasonable 
steps to have been taken to avoid claiming rather than exceptional circumstances but I 
do consider that these concepts are closely linked and there will be some overlap in 
consideration of the OOPE Conditions. I return to this point below in my consideration 
of the OOPE Condition that requires all reasonable steps to have been taken to avoid 
claiming. 

5.101. Consideration of whether the OOPE claims satisfy the OOPE Conditions in light of 
activities of other pharmacies in the area is commented on by both parties. NHS England 
indicates that the Appellant is an extreme outlier in respect of OOPE claims. This is 
referred to in the Overpayment Decision as one of the reasons why recovery is being 
sought. 

5.102. I consider that it is necessary for me to make certain comments about the “outlier” issue 
given the parties’ comments on this issue.  

5.103. The Appellant indicates that it had no knowledge of what other pharmacies were doing 
at the time a drug was procured and so it is wrong to judge the Appellant’s actions with 
hindsight after consideration of what other pharmacies were doing. The Appellant claims 
that it was therefore wrong for NHS England to indicate in the Overpayment Decision 
that a reason as to why it was recovering the OOPE payments was because the 
Appellant was an outlier in respect of OOPE claims.  

5.104. I agree with the Appellant that it is not reasonable to recover OOPE payments simply on 
the basis that the Appellant is an outlier. As indicated by the Appellant, NHS Resolution 
has previously stated that simply because some pharmacies have not claimed OOPE 
for a particular drug does not mean that another pharmacy cannot. The issue is whether 
a pharmacy claiming OOPE is entitled to claim OOPE by meeting the OOPE Conditions. 
It follows that being an outlier in respect of OOPE claims does not in itself automatically 
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mean that the OOPE claims do not meet the OOPE Conditions. The actions of the 
pharmacy in procuring the particular drug at the particular time which led to an OOPE 
claim need to be assessed against the OOPE Conditions.  

5.105. I consider that the fact that an NHS pharmacy is an outlier is a consequence of the 
decisions made by the pharmacy to claim OOPE in respect of supplying particular drugs.  

5.106. Whether an NHS pharmacy is or is not an outlier is relevant to the issue of recovery to 
the extent that if an NHS pharmacy is an outlier, this may prompt NHS England to 
consider OOPE claims in more detail to ensure they satisfy the OOPE Conditions 
including requesting information, evidence or reasons from the pharmacy to satisfy NHS 
England that the OOPE Conditions are met. I consider that this is appropriate and that 
the burden is on the pharmacy to provide information to satisfy NHS England, acting 
reasonably, that the OOPE Conditions are met. 

5.107. Having considered that wanting reliable regular deliveries is not a situation that meets 
the threshold for being exceptional circumstances, I consider the other reasons why the 
Appellant used Mymed to supply the drugs to which the OOPE claims relate.  

5.108. The Appellant refers to receiving “no right to buy” notifications for particular drugs from 
its regular suppliers and as a result it needed to use Mymed. I have considered whether 
this amounts to exceptional circumstances. If the Appellant had sought information from 
a reasonable number of suppliers as to their ability to supply a particular drug and each 
one was not able to do so, then it might constitute exceptional circumstances to turn to 
Mymed to obtain the drug. This links closely to the OOPE Condition that requires all 
reasonable steps to have been taken to avoid claiming. The issue for the Appellant here 
is that it cannot evidence that it did seek information from a reasonable number of 
suppliers. I have determined the fairness of expecting the Appellant to evidence this 
earlier in this determination and do not repeat it here. I conclude that as there is no 
evidence of the Appellant having received “no right to buy” notifications nor any evidence 
that the Appellant contacted a reasonable number of suppliers to enquire as to the 
availability of the drug, then I am not satisfied that this amounts to exceptional 
circumstances.  

5.109. The Appellant refers to utilising Mymed because certain fridge lines like insulin would 
not be delivered because the weather was too hot. NHS England, in its 16 March 2020 
letter to the Appellant, states that the main line wholesalers have arrangements in place 
for cold chain deliveries. I note that no evidence has been provided by the Appellant to 
evidence that certain fridge lines like insulin would not be delivered due to weather 
conditions and no particular OOPE claims are indicated to have been made because 
the usual supplier would not or could not deliver on the basis of hot weather.  Without 
any further evidence to support the Appellant’s assertion in respect of specific items I 
cannot be reasonably satisfied that this would be an exceptional circumstance.  

5.110. The Appellant indicates that it used Mymed because the CCG changed the brand of 
medication to cut costs.  This led the Appellant to order single items as and when needed 
and this was more cost-effective than ordering in bulk as the Appellant was never sure 
that the brand would be changed by the CCG again. The Appellant gives an example of 
the CCG directing pharmacists to dispense one particular item instead of another and 
then changing it again to a further item.   

5.111. My concern is that the Appellant does not indicate the frequency at which the CCG 
changed any specific item.  The example provided is of one item changed three times 
but with no indication of the timescale over which these changes were made.  If there is 
a documented history of an item being changed every month, it may be more reasonable 
to consider this an exceptional circumstance such that it is reasonable to expect a 
pharmacy to buy that specific medicine in small numbers. But no evidence has been 
provided to me that for individual medicines, changes were made every month or similar 
frequency. Ultimately the decision to buy in bulk and so likely benefit from a bulk discount 



50 
 
 
 

is a commercial decision for the pharmacy. As such, I am not satisfied that the existence 
of this practice carried out by CCGs periodically amounts to exceptional circumstances 
that would make it reasonable for the Appellant to buy a large number of different 
medicines individually and in doing so incur OOPE.  

5.112. I have determined that the information provided to me, including the reasons provided 
by the Appellant as to why it used Mymed, does not satisfy me that exceptional 
circumstances existed at the time the OOPE claims to which this appeal relates were 
made. The OOPE Condition in respect of exceptional circumstances is not therefore 
met.  

5.113. All the OOPE Conditions need to be met for an OOPE claim to be compliant with the 
requirements of the Drug Tariff. As I have determined that there are no exceptional 
circumstances, it is not necessary for me to consider the remaining OOPE Conditions. I 
note, however, that there are comments above and made by the parties as to the overlap 
and close links between the OOPE Conditions and that in relation to the issue of other 
pharmacies in the area not submitting OOPE claims in respect of such drugs, I indicated 
that I would consider this in respect of the relevant OOPE Condition. I therefore set out 
my comments on the remaining OOPE Conditions below. 

5.114. The parties should note that, as indicated above, there is uncertainty as to which specific 
OOPE claims fall within Tranche 1 and I set out at the end of this determination actions 
that the parties must carry out.  

5.115. Once those actions have been carried out, I will be able to make a final determination 
as to which OOPE claims that are the subject of this appeal I consider can be recovered 
by NHS England pursuant to Regulation 94.  

Frequently supplied 

5.116. I consider the OOPE Condition that products are not required to be frequently supplied. 

5.117. I have referred earlier in this determination to the difficulty in knowing which OOPE 
claims are within Tranche 1 and which are not. I do not consider that this prevents me 
from considering the principle that NHS England relies upon. The principle is that where 
a drug/item/product is supplied a number of times, then this could be considered to be 
frequently supplied. If it is considered to be frequently supplied then this OOPE Condition 
will not be met and NHS England can recover the payments. 

5.118. I consider that the use of unquantified expressions in the OOPE wording in the Drug 
Tariff is deliberate by those drafting the Drug Tariff to enable specific circumstances to 
be considered. If the intent was to give the expressions, including “frequently supplied”, 
a quantifiable meaning, this would have been set out. I therefore consider that OOPE 
claims are not required to relate only to a single one-off instance and that, if there is 
more than one claim for a specific product, then this does not necessarily prevent an 
OOPE claim from being made. If that was the intent, I consider it would have been 
expressly stated in the Drug Tariff. I therefore consider that, even if a product is claimed 
more than once, it could potentially still satisfy the exceptional circumstances and the 
“not required to be frequently supplied” requirements.  

5.119. I note that the frequency requirement in the OOPE wording in the Drug Tariff expressly 
refers to the frequency of supply by the specific NHS pharmacy. It is less relevant to this 
OOPE Condition that other pharmacies have obtained the drug without incurring OOPE. 
The focus here is whether the Appellant has frequently supplied the specific drugs to 
which the OOPE claims relate.  

5.120. As such, I consider it is necessary to consider the circumstances of supply by the 
Appellant of the specific drugs to which the OOPE claims relate as a whole.  
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5.121. Tranche 1 is relevant here. These are the drugs that NHS England states are frequently 
prescribed and readily available. I will focus on the “frequently prescribed” claim for the 
purpose of this OOPE Condition.  

5.122. I have indicated earlier in this determination that, due to inconsistencies between the 
table in the Overpayment Notice and the information in the spreadsheet, it is difficult to 
be clear which specific OOPE claims are included within Tranche 1. I consider, however, 
that this does not prevent me from considering, on the basis of the information provided 
to me, whether the drugs that are listed in the table in the Overpayment Notice are 
frequently supplied.  

5.123. It is clear to me that if a product/drug/item is supplied by the Appellant 1131 times in a 2 
year period, then this will be considered to be frequently supplied. All other items in the 
table have been supplied 158 times or more in the two year period (except “Tramadol 
HCl_Tab 100mg M/R” which I will consider below). This equates to those drugs being 
supplied on average at least 6.5 times each month for 24 months. It is reasonable to 
consider that all the items that are listed with a number greater than 158 are frequently 
supplied. I note that the Appellant has not argued that these items should not be 
considered to be frequently supplied. 

5.124. The item “Tramadol HCl_Tab 100mg M/R” is stated to have been supplied 9 times in the 
two year period. This equates to one supply every 3 to 4 months.  I note that the table 
in the Overpayments Notice does not indicate the dates of when “Tramadol HCl_Tab 
100mg M/R” was supplied. If it was supplied once every 3-4 months for 2 years, then 
there is a certain level of frequency of supply here and it is difficult to know whether this 
meets the “frequently supplied” threshold set out in the Drug Tariff.  

5.125. I note however, that Tab 1 of the spreadsheet lists “Tramadol 100mg modified-release 
capsules” 93 times. As I have indicated earlier in this determination there is 
inconsistency between the table in the Overpayment Notice and the tabs of the 
spreadsheet. It may well be that the “9” in the table in the Overpayment Notice is a 
typographical error and is missing a digit.  

5.126. This is another reason why it is necessary for a final determination on this appeal for the 
parties to carry out the actions I set out at the end of this determination. 

5.127. I would add that this appeal only relates to OOPE claims that fall within Tranche 1 and 
2. I set out steps later in this determination that I require the parties to carry out to identify 
the specific OOPE claims that are included within Tranche 1. The drugs to which those 
OOPE claims relate are set out in the table in the Overpayment Notice. This means that 
OOPE claims that relate to items that are not in the table in the Overpayment Notice are 
not included within Tranche 1 and therefore fall outside the scope of this appeal. Tab 1 
of the spreadsheet clearly includes a number of other items that have been supplied 
more than once. I make no determination on any of these claims.  

5.128. I have considered whether any of the reasons that the Appellant has put forward as to 
why Mymed was used to supply the items impacts on the conclusions in respect of this 
OOPE Condition that I have set out above. I consider that they do not. Whether a 
drug/item/product to which an OOPE claims relates is not required to be frequently 
supplied, is largely a factual question that is answered with data showing when it is/was 
supplied and how many times it is/was supplied. There may be exceptional 
circumstances which mean that an item which is considered to be on the borderline of 
being frequently supplied or not should be considered as not being frequently supplied. 
I have referred to the item “Tramadol HCl_Tab 100mg M/R” above as being borderline. 
I have indicated that NHS England needs to identity when this item was supplied which 
should lead me to a conclusion. I do not consider that any of the reasons provided by 
the Appellant for why it used Mymed impact on the assessment of whether this item was 
frequently supplied.  
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All reasonable steps 

5.129. The remaining OOPE Condition that needs to be met is that the Appellant has taken all 
reasonable steps to avoid claiming OOPE. The use of "reasonable" to qualify the steps 
to be taken means the Appellant is not required to do everything it possibly can to avoid 
claiming OOPE. It does however mean that certain steps need to be taken. It will be 
always be difficult to quantify exactly the extent to which a party must act to evidence 
taking reasonable steps. 

5.130. Tranche 1 is referred to by NHS England as drugs that are “frequently purchased and 
readily available”. I particularly focus on the “readily available” reference for the purpose 
of this OOPE Condition.  

5.131. NHS England considers that because other pharmacies have obtained the same drugs 
at the same time without incurring OOPE, the Appellant should have done so too. For 
the drugs to which Tranche 1 applies, NHS England indicates that only 1 other pharmacy 
made an OOPE claim for any of those drugs in the 2015 to 2017 period. NHS England 
states that the fact that other pharmacies in the area did not submit OOPE claims in 
respect of such drugs demonstrates that they are readily available without incurring 
handling and carriage charges. NHS England goes on to state that the reasonable steps 
that it would have expected the Appellant to undertake include looking into and then 
making other arrangements for the procurement of these frequently supplied drugs that 
did not incur the handling and carriage charges claimed. NHS England states that these 
drugs were readily available from mainline wholesalers, without handling and carriage 
charges, as demonstrated by the lack of OOPE claims by other pharmacies, for these 
drugs, in the area. 

5.132. I do not consider that, simply because some pharmacies have not claimed OOPE for a 
particular drug, another pharmacy automatically cannot. The issue is whether those 
pharmacies claiming OOPE are entitled to claim OOPE by meeting the OOPE 
Conditions and not whether other pharmacies did or didn’t claim.  

5.133. NHS England is expected to make an assessment of whether an NHS pharmacy has 
taken all reasonable steps to avoid claiming OOPE based on all relevant factors 
including any reasons provided by the pharmacy and information it itself obtains. I 
consider that information that shows that other pharmacies in the area have not 
submitted OOPE claims for obtaining a particular drug creates a presumption that the 
drugs are able to be sourced without having to claim OOPE. That presumption may well 
be rebutted by evidence from a pharmacy that did claim OOPE. For example, there may 
only be one other pharmacy that supplied the same drug at the time and did not claim 
OOPE even though it could have. The point is that another pharmacy may well have 
incurred OOPE but not claimed it. It would then clearly not be logical to conclude that, 
because no other pharmacy claimed OOPE for that drug, that drug must be obtainable 
without incurring OOPE. It is therefore only a presumption that lack of other OOPE 
claims for a drug in the area at the time means the drug is readily available within 
incurring OOPE.   

5.134. As I have indicated earlier in this determination, it is for the Appellant to evidence that 
the OOPE Conditions have been satisfied.  

5.135. I have considered the reasons provided by the Appellant as to why it used Mymed to 
identify if they assist in consideration of reasonable steps taken by the Appellant to avoid 
claiming OOPE.  

5.136. In relation to deliveries, the Appellant indicates that the timing was extremely haphazard 
from its regular suppliers. While I do not consider that the Appellant should have tried to 
use every supplier in the market in an attempt to receive improved deliveries without 
incurring OOPE, I do consider that the Appellant should have tried a reasonable number 
of suppliers. The Appellant refers to its regular suppliers as AAH and Alliance. There is 
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no evidence provided to me (and no reference made by the Appellant) that the Appellant 
approached any other suppliers. I note that the Appellant indicates that it logged many 
complaints with AAH and Alliance but there is no indication that the Appellant looked to, 
and compared, other suppliers before making arrangements with Mymed.  

5.137. Similarly the Appellant indicates that it received “no right to buy” notification from its 
regular suppliers (which I assume means AAH and Alliance) but there is no indication or 
evidence that the Appellant looked beyond these two suppliers before making 
arrangements with Mymed. 

5.138. In respect of the reason relating to the CCG changing the brand of medication to cut 
costs, it is not clear to me why a decision not to buy in bulk meant that the Appellant had 
to buy from Mymed rather than one of its regular suppliers. It is not clear if this was not 
possible from regular suppliers. On the information provided, I cannot be satisfied that 
all reasonable steps were undertaken to avoid claiming OOPE.  

5.139. In relation to the OOPE claims that are the subject of this appeal, I have not been 
provided with information that satisfies me that all reasonable steps were taken by the 
Appellant to avoid claiming OOPE. 

Additional points 

5.140. Before I set out the actions that I require from the parties to properly address the specific 
OOPE claims that fall under Tranche 1, I make comments on an issue raised by the 
parties.  

5.141. The Appellant states in its Appeal Letter that, in a previous NHS Resolution 
determination on OOPE overpayments (SHA/18657-18666), NHS England’s leading 
argument was that it had advised pharmacies that it was possible to obtain a particular 
drug without incurring additional costs and therefore claims for OOPE were 
unnecessary. The Appellant states that it was on that basis that an overpayment claim 
was pursued against the pharmacy in that matter. The Appellant indicates that it was 
entirely open to NHS England to issue such an instruction to the Appellant specifically, 
or to contractors generally, in relation to ordering through Mymed but it did not.  

5.142. I do not consider that any advice needs to be provided by NHS England as to the 
obtaining of drugs or use of particular suppliers as a prerequisite for recovery of those 
amounts as overpayments. The advice from NHS England in the previous matter was a 
point of fact that applied to the circumstances of those OOPE claims and NHS 
Resolution had to take it into account in making its determination.  

5.143. In the present matter, there was no advice from NHS England but this does not affect 
the ability of NHS England to query whether any OOPE claim made by the pharmacy 
satisfies the OOPE Conditions.  

5.144. I also note there is reference to the PSNC guidance on OOPE. While I am sure that the 
PSNC guidance note provides helpful support to pharmacies on this topic, the guidance 
does not amount to any statutory guidance or have any statutory status. The parties are 
not required to have regard to it. It is the wording of the OOPE Conditions in the Drug 
Tariff that are important to the determination of this appeal.  

Actions required of the parties 

5.145. I have determined that the OOPE claims that are the subject of this appeal do not meet 
one or more of the OOPE Conditions.  

5.146. I therefore confirm the decision of NHS England in that regard. 
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5.147. This can, however, only be a final determination on those matters rather than a final 
determination on the entire appeal.  

5.148. This is because I have indicated earlier in this determination that the specific claims that 
comprise Tranche 1 are not clearly identified. To make a final determination, I require 
NHS England to use the list of OOPE claims in tab 1 of the spreadsheet to identify which 
OOPE claims fall within Tranche 1. In doing so, NHS England must only identify those 
claims that relate to items that are included in the table in the Overpayments Notice. All 
other OOPE claims for other items are not covered by Tranche 1 and therefore the 
Overpayments Decision, the appeal and this determination does not apply to those 
OOPE claims. NHS England must also provide a table showing, for each of the items in 
respect of which there is an identified OOPE claim that falls within Tranche 1, the number 
of times that item has been supplied by the Appellant in the period from the start of 2014 
to the end of 2017. This will enable me to finally determine if an item to which an OOPE 
claim relates satisfies the frequently supplied condition. 

5.149. NHS England must within 30 days of the date of this determination send to NHS 
Resolution an updated tab 1 of the spreadsheet with the relevant claims as indicated in 
paragraph 5.148 clearly identified and the additional table of frequency of supply. Failure 
to send the information within 30 days will lead me to consider if it is appropriate to make 
a final determination that NHS England is unable to identify the specific claims to which 
the comments raised in this appeal relate and so quash the Overpayments Decision. 

5.150. If NHS England provides the information to NHS Resolution within the timescale, NHS 
Resolution will provide that information to the Appellant who will then have 30 days to 
provide to NHS Resolution comments on the OOPE claims highlighted by NHS England. 
If no comments are provided by the Appellant in this timescale I will proceed to make a 
final determination.  

5.151. I must remind the parties that I have made final determinations on the matters set out in 
this determination. I will not rehear arguments on these points and I will not take into 
account any further comments on these matters. To be clear, I will only consider 
comments made on the OOPE claims identified by NHS England but only to the extent 
that those comments relate to why the identified claims should not be included in 
Tranche 1, whether this is because they do not match the table of drugs set out in the 
Overpayment Notice or because they pre-date or post-date the period of OOPE claims 
which are the subject of this appeal. 

 

 

Head of Operations, Primary Care Appeals 

A copy of this decision is being sent to:  

Temple Bright [now acting for the Appellant] 
NHS England 


