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19 October 2021 
 
FILE REF:    SHA/24605 
 
DECISION MAKING BODY:  NHS COMMISSIONING BOARD 
     (“NHS ENGLAND”) 
 
GDS CONTRACTOR:  RAJ GHADIALI AND RAJ GUPTA 
 
DISPUTE RESOLUTION: NATIONAL HEALTH SERVICE 

(GENERAL DENTAL SERVICES 
CONTRACTS) REGULATIONS 2005 

 
RE: END OF YEAR RECONCILIATION 2019/20 
 
 
1 Outcome 

 
1.1 Based on the information provided to me, I am of the view that the methodology used to 

calculate the UDAs for the Contractor was fair and proportionate.  
 

1.2 I note that no party has submitted a claim for interest with regard to this dispute so I make no 
determination in this regard.  
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FILE REF:    SHA/24605 
 
DECISION MAKING BODY:  NHS COMMISSIONING BOARD 
     (“NHS ENGLAND”) 
 
 
GDS CONTRACTOR:  RAJ GHADIALI AND RAJ GUPTA 
 
DISPUTE RESOLUTION: NATIONAL HEALTH SERVICE 

(GENERAL DENTAL SERVICES 
CONTRACTS) REGULATIONS 2005 

 
RE: END OF YEAR RECONCILIATION 2019/20 
 
1 INTRODUCTION 
 

1.1 The Contractor has referred the dispute in relation to its General Dental Services (“GDS”) 
contract for dispute resolution under the provisions of Paragraph 54 of Schedule 3 of the 
National Health Service (General Dental Services Contracts) Regulations 2005 (the 
“Regulations”). 
 

1.2 The Secretary of State for Health and Social Care has directed that NHS Resolution exercise 
the functions of dispute resolution on his behalf. I, as an authorised officer of NHS Resolution, 
have made this determination. 

 
2 APPLICATION FOR DISPUTE RESOLUTION 

 
2.1 By email dated 15 July 2021 the Contractor applied to NHS Resolution for dispute resolution.  

 
2.2 I have had regard to the following documents made available to me in consideration of this 

matter to ensure the just, expeditious, economical and final determination of this dispute: - 
 

2.2.1 Contractor’s application for dispute resolution by email to NHS Resolution 
dated 15 July 2021; 
 

2.2.2 Contractor’s email to NHS Resolution dated 26 July 2021 with enclosures; 
 

2.2.3 Contractor’s email to NHS Resolution dated 30 July 2021 with enclosures; 
 

2.2.4 Contractor’s email to NHS Resolution dated 12 August 2021 with a copy of 
its ‘Standard General Dental Services Contract (Revised 13 March 2006); and  

2.2.5 NHS England’s representations by way of its letter with enclosures, to NHS 
Resolution dated 31 August 2021. 

 
3 PARTIES SUBMISSIONS 

The Contractor’s application 

3.1 The Contractor’s email to NHS Resolution dated 15 July 2021 states: 
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“We would like to make an appeal to the decision made on our end of year reconciliation of 
the 19/20 contract year in which we were under the 96% target by only 20 uda's on a contract 
of 23,925 per year. 

We would easily have hit this target and beyond had we not been forced to close due to the 
pandemic in March 2020. 

We have seen in a recent case, NHS Resolution has instructed NHS England to apply 
discretion to the year-end reconciliation process to ensure a fair and proportionate outcome. 

'At the end of 19-20 NHSE announced it would use three alternative methods to calculate 
what the year end achievement would have been had the pandemic not intervened and apply 
the most favorable (sic) to each practice. In the case concerned the provider was 30 UDAs 
short of their annual target under the most favorable (sic) of the three methodologies used to 
calculate the year-end position for 19-20. The provider asked NHS England to use its 
discretion given that they had patients booked during the practice closure and could show that 
the 30 UDAs would have been achieved had the practice not closed in accordance with the 
advice given in the CDO’s preparedness letter 3.' 

NHS Resolution advised to use common sense when considering the year-end for 19-20, to 
exercise discretion to give an increased UDA total for the March UDAs and to rescind the 
breach notice it issued. 

As highlighted in this recent case we were in exactly the same position so we would like to 
appeal the decision made and would like your help in resolving the breach notice issued and 
fairness applied.” 

Representations 

NHS England’s representations 

3.2 NHS England’s letter to NHS Resolution dated 31 August 2021 states: 
 
“NHS England and NHS Improvement (NHSE/I) are writing in response to the above 
application for dispute resolution in relation to Mr Raj Ghadiali and Mr Raj Gupta. As requested 
in your letter dated 09 August 2021, please find below representations from NHSE/I in respect 
of this matter. 

Providers who hold an NHS dental contract are subject to the Year End reconciliation process 
(as per the NHS England Policy Book for Primary Dental Services 2018). The reconciliation 
process is to ensure that activity is being delivered against contracted requirements. The 
activity data is sent by providers to NHS Dental Services (NHS DS) by way of FP17 
submissions on completed courses of treatment. NHS DS provide Providers with a monthly 
total of the notifications sent by the Provider to NHS DS. 

From April 2020, the NHS Business Services Authority (NHS BSA) undertook the Year End 
reconciliation process for 2019/20. NHS BSA regularly liaised with NHSE/I  and carried out all 
reconciliation activities and functions adhering to the NHS England Policy Book for Primary 
Dental Services (2018). The outcomes of the Year End reconciliation process undertaken by 
NHS BSA were approved by NHSE/I prior to the ‘Year End Reconciliation’ letters being sent 
to providers in July 2020. 

The Covid-19 pandemic had a significant impact on provider activity, due to dental services 
being suspended during the month of March 2020, in line with the government national 
lockdown restrictions. To mitigate the financial effects of the pandemic, NHSE/I, in 
collaboration with the NHS BSA, devised the ‘option’ mechanism. In addition to the usual Year 
End reconciliation actions, an Option would be applied to a Provider’s contract in order to 
disadvantage them the least from the financial effects of the Covid-19 pandemic. This was a 
National Level approach, applied to all NHS dental contracts in England. 
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Confirmation of the Options, and how they will be applied to providers activity can be found 
on the NHS BSA website via: https://www.nhsbsa.nhs.uk/dental-contractmanagement-
arrangements-202021-year-end-reconciliation. Specifically, please see appendices B and C 
within the following the document link on the above website: Guidance to support dental 
contract management arrangements for the 2020/21 -year-end reconciliation 

The Option which disadvantaged the Provider the least utilised the time period March 2019 to 
February 2020 to mitigate the impact that the Covid-19 pandemic had on the practices’ 
contract in March 2020. Utilising the Options mechanism provided a better position for the 
provider, and would reduce the overall clawback figure. NHS BSA guidance states that 
practices may agree with their commissioner to use the following activity from the Compass 
system as the basis for 2019/20 contract reconciliation: 

1. 11 months April 2019 to February 2020  

plus 

2. in agreement with commissioners, an additional month that may be one of: 

•March 2019 (default) 

• March 2020 or 

• average UDA delivery over an appropriate three-month period in 2019/20 agreed with their 
commissioner. 

In the Year End reconciliation letter provided to Mr Raj Ghadiali and Mr Raj Gupta, NHS BSA 
confirmed the time period used to calculate their UDA activity for the 2019/20 financial year to 
mitigate the impact of COVID-19 on their contract was March 2019 to February 2020. 

Due to the impact of the Covid-19 pandemic, and the efforts of launching the Option system 
to support providers, there was no formal internal appeals process agreed. However, with the 
disputes which were escalated to NHS BSA, an internal review was conducted, and NHSE/I’s 
position on the matter was communicated. Providers were always provided with the 
information to escalate a concern to the NHS Resolution service if they were unsatisfied with 
the outcome of the internal review. 

NHSE/I confirms that it has and will continue to use NHS BSA data for the measurement of 
Year End reconciliation. Providers had a duty to effectively manage their contracts by 
undertaking regular reconciliation of activity against the monthly schedules produced by NHS 
BSA. This provides an opportunity for Providers to escalate any discrepancies in a timely 
manner during the financial year.  

NHSE/I would like to note that the 96% tolerance applied to the annual performance of 
providers is not a target, but in fact a minimum requirement in order to be compliant with their 
contract with the NHS. Therefore, providers must seek to achieve 100% at least, however 
NHS England is able to apply discretion to activity which is achieved between 96-100%. Upon 
review of this case, NHSE/I can confirm that the provider fell short of achieving their full 
contracted activity by 1,257.8 UDA. To support this conclusion, a copy of the providers’ Year 
End Reconciliation letter for 2019/20 has been enclosed. 

It is unfortunate that the Provider has been unable to complete their activity to 100% for the 
year 2019/20. NHSE/I are unable to consider additional UDA activity which has not yet been 
completed, or does not meet the NHS BSA criteria of FP17 submissions which have been 
completed within the financial year 2019/20. 

I would like to take the opportunity to respond to any further representations provided by Mr 
Ghadiali and Mr Gupta.” 

The Contractor’s representations 

https://www.nhsbsa.nhs.uk/dental-contractmanagement-arrangements-202021-year-end-reconciliation
https://www.nhsbsa.nhs.uk/dental-contractmanagement-arrangements-202021-year-end-reconciliation
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3.3 None were received. 
 

Observations 
 

NHS England’s observations 
 

3.4 None were received. 
 

The Contractor’s observations 

3.5 None were received. 
 

4 CONSIDERATION  
 

4.1 This application for dispute resolution relates to the underperformance of Units of Dental 
Activity (“UDAs”) by the Contractor during the financial year 2019/2020. The Contractor is of 
the view that NHS England should have used its discretion “as we were only 0.08 off our 96% 
target which is only 20 udas from a contract of 23,925.”   
 

4.2 Towards the end of the NHS financial year 2019/2020, on 11 March 2020 the World Health 
Organisation declared the covid-19 outbreak a global pandemic. As a result of the pandemic, 
England alongside many other countries entered into periods of societal lockdown.  

 
4.3 I am aware that, by letter dated 25 March 2020, NHS England wrote to dental contractors 

advising that “All routine, non-urgent dental care including orthodontics should be stopped 
and deferred until advised otherwise...” and setting out a position as regards contracts and 
funding for 2019-20 contract reconciliation.  

 
4.4 I note that the end of year reconciliation statement dated 29 July 2020 was sent to the 

Contractor who then emailed the NHS BSA to dispute the clawback indicated in the letter. 
Following a review by NHS BSA, the Contractor’s email dated 23 October 2020 states:  

 
“I have received my new letter from NHSA regarding my UDA performance after it has been 
reviewed. I am unable to understand why it as only added 280.8 UDAs for the period 21/319-
31/3/19 as additional UDA’s.  
 
We have carried out much more in this period.  
 
The other suggestion is could we use a different option to calculate the total UDA’s which may 
work in our favour. 
 
I cannot believe we are being penalised with a clawback for 0.08%.”  

 
4.5 I note NHS BSA’s email to the Contractor also dated 23 October 2021 replied as follows (the 

screenshot of the email provided is unclear and as stated) 
 
“In accordance with the instruction from NHS England and NHS Improvement, your contract 
169935/000, has been identified as one which falls into the rev circumstances category as 
communicated to you. This essentially means that your year-end reconciliation has been 
revised accordingly resulting in an impr compared with your previous reconciliation as 
published in July 2020. This option has been identified as the financial position that will 
disadvantage you the l performance.  As such, it will not be possible to change the selected 
option. 
 
As you have mentioned you disagree with the UDA’s allocated during 21/03-31/03, I can look 
into obtaining a detailed breakdown for you in order  to review th been included in your revised 
Year End calculation.”  
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4.6 I note by an email the date of which I am unable to determine, NHS BSA provided the 
Contractor with a breakdown of the schedule of activity used for the exceptional circumstances 
methodology to reconcile the Contractor’s year-end position. 
 

4.7 I note NHS BSA’s email to the Contractor dated 28 October 2020 states:  
 

“I will send through the breakdown as soon as this has been received via our analysts.  
 

Unfortunately, as per the agreement in your dental contract, any under delivery below 96% is 
subject to clawback. I apologise that this may not be the response you are.. (wording unclear) 
we’re unable to deviate from your Dental Contract regardless of the number of UDA’s this 
involves.” 

 
4.8 The above emails between the Contractor and NHS BSA indicate communication between 

both parties regarding the year end reconciliation. I note that NHS England’s representations 
letter to NHS Resolution, refers to it having communicated its position to NHS BSA as part of 
an internal review following the launch of what it refers to as the Options system to support 
providers.  NHS England has not argued that there has been no local dispute resolution in 
accordance with the GDS Contract, however the parties have been unable to resolve the 
dispute and therefore the Contractor has referred the matter to NHS Resolution. I am therefore 
satisfied that I am able to determine this dispute.  

 
4.9 I note the Contractor’s application for dispute resolution includes reference to a breach notice. 

No further information has been provided to me by the Contractor regarding any such notice. 
The Contractor did not provide representations in relation to this matter further in its application 
for NHS dispute resolution.  NHS England has not, in responding to the application for dispute 
resolution, provided any comment or information to suggest that a breach notice exists. My 
determination of the application for dispute resolution is therefore, concerned only with NHS 
England’s decision regarding the Contractor’s under performance of UDAs and the recovery 
of any overpaid funds.  

 
4.10 I note that there is no dispute that the Contractor is required to provide 23,925 UDAs each 

year or that the Contractor did not manage to deliver this in the financial year 2019/20.  
 
4.11 There is no dispute between the parties that all routine, non-urgent dental care had to cease 

in late March 2020 as a result of the COVID-19 pandemic. There is no dispute between the 
parties that this was communicated by NHS England, in a letter dated 25 March 2020.  

 
4.12 The Contractor has stated in its application for dispute resolution: 
 

“We would easily have hit this target and beyond had we not been forced to close due to the 
pandemic in March 2020” 

 
4.13 The year end reconciliation letter dated 29 July 2020 states that:  
 

“We have finalised your year-end delivery position based on the FP17/FP17(O) data you have 
submitted using the mechanisms for financial reconciliation set out in the NHS England and 
NHS Improvement letters to all providers on 25 March 2020 and 15 April 2020 to mitigate the 
impact of COVID-19 for providers in respect of the 2019/20 financial year. 
 
As agreed by your Commissioning Team the most appropriate time period has been used for 
each service line (i.e. UDAs, UOAs etc.) as to not financially disadvantage your contract 
delivery due to COVID-19.”  
 

4.14 The letter contained the following table showing the year end reconciliation:  
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Scheduled 
UDA 
2019/20 

Less 
Brought  
Forward 
UDA  
from 
2018/19 

Adjusted 
Scheduled  
UDA 
2019/20 

Contracted 
UDA 
2019/20 

%Delivered 
2019/20 

Carry 
Forward 
UDA 
into 
2020/21 

UDA 
Value 
(£) 

Clawback 
(£) 

23,316.20 649.00 22,667.20 23,925.00 94.74 0.00 £27.82 £34,992.00 

 
 
4.15 The letter went on to state:  
 

“The following time period was used to calculate your UDA activity for the 2019/20 financial 
year to mitigate the impact of COVID-19 on your contract:   
 
March 2019 to February 2020   
 
These details are available in your Year-End statement in Compass.”  

 
4.16 I have not been provided with a copy of any revised end of year reconciliation statement sent 

to the Contractor. It would appear though, that a letter was sent to the Contractor as NHS 
England’s copy email to the Contractor refers (without details) to its year-end reconciliation 
having been revised.  

 
4.17 I note that the NHS England in its representations indicates that the process for the year end 

reconciliation for 2019/2020 was decided centrally by NHS England and NHS Improvement in 
order to mitigate the impact of COVID-19 on dental contracts and was applied fairly and 
consistently across England.  

 
4.18 I am not satisfied that the Contractor has evidenced an exceptional position and that the 

national approach and methodology was inappropriate to apply in these circumstances.  
 
4.19 I note from the application for dispute resolution, the Contractor’s claim that estimates that: 

“We would easily have hit this target and beyond had we not been forced to close due to the 
pandemic in March 2020.”  The Contractor also refers to an earlier decision of NHS Resolution, 
which the Contractor states was similar to its own.  I note that decision has not been identified 
by the Contractor, and am mindful that each application for dispute resolution is considered 
on its own merits.  

 
4.20 Whilst there is no requirement to perform a particular number of UDAs during specified periods 

of a financial year, I have not been provided with evidence which suggests that the Contractor 
would have provided the outstanding UDAs during the final working days of March, during 
which the Contractor was advised that “All routine, non-urgent dental care including 
orthodontics should be stopped and deferred until advised otherwise...”  

 
4.21 NHS England had the discretion to consider the situation of the Contractor outside of the 

national methodologies applied. I am however not satisfied that the Contractor has provided 
sufficient evidence to demonstrate that NHS England should have departed from these 
methodologies in the circumstances set out for me. 

 
4.22 I am satisfied in this instance that NHS England reviewed the matter and applied the most 

advantageous, methodology and in doing so would have improved the Contractor’s position. 
I determine that clawback can proceed on this basis.  

 
 

5 DECISION  
 

5.1 Based on the information provided to me, I am of the view that the methodology used to 
calculate the UDAs for the Contractor was fair and proportionate.  
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5.2 I note that no party has submitted a claim for interest with regard to this dispute so I make no 

determination in this regard.  
 

 
 

Head of Operations 
Primary Care Appeals 


