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16 December 2021 
 
 
 
 
 
FILE REF:  SHA/24649 
 
DECISION MAKING BODY: NHS COMMISSIONING BOARD  

(NORTH EAST & YORKSHIRE AREA TEAM)  
(“NHS ENGLAND”) 

 
PHARMACIST: LLOYDS PHARMACY (“the Appellant”) 
 
 
PREMISES:  HOLLAND MARKET RETAIL PARK 
  SPALDING  
  LINCOLNSHIRE 
  PE11 1RQ 
  
   
 

THE NATIONAL HEALTH SERVICE (PHARMACEUTICAL AND LOCAL PHARMACEUTICAL 
SERVICES) REGULATIONS 2013 

 
SCHEDULE 4 [Terms of Service of NHS Pharmacists] 

PART 3 [Hours of Opening] 
 
 
1 Outcome 

1.1 Pursuant to paragraph 25(3)(a), I substitute the decision to issue the direction with a 
decision not to issue the direction. 

 
 
 
A copy of this decision is being sent to: 
 
Lloyds Pharmacy 
NHS England – North East & Yorkshire (Yorkshire and The Humber)  
West Elloe Pharmacy – for information only 
 
  

Arena Point 
Merrion Way 

Leeds 
LS2 8PA 

 
Tel: 0203 928 2000  
Fax: 0207 821 0029 
Email: appeals@resolution.nhs.uk 
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DECISION MAKING BODY: NHS COMMISSIONING BOARD  

(NORTH EAST & YORKSHIRE AREA TEAM)  
(“NHS ENGLAND”) 

 
PHARMACIST: LLOYDS PHARMACY (“the Appellant”) 
 
 
PREMISES:  HOLLAND MARKET RETAIL PARK 
  SPALDING  
  LINCOLNSHIRE 
  PE11 1RQ 
 
 

THE NATIONAL HEALTH SERVICE (PHARMACEUTICAL AND LOCAL PHARMACEUTICAL 
SERVICES) REGULATIONS 2013 [“THE REGULATIONS”] 

 
SCHEDULE 4 [Terms of Service of NHS Pharmacists] 

PART 3 [Hours of Opening] 
 
 

DIRECTION OF ADDITIONAL CORE OPENING HOURS 
 
 
1 Introduction 

1.1 Relying on Paragraph 25 of Schedule 4, NHS England has requested that the Appellant 
opens from 10:00am to 12:00 noon on Saturday 25 December 2021. 

1.2 The Appellant seeks to appeal to NHS Resolution. 

2 Consideration 

Rights of appeal 

2.1 Where NHS England has directed a pharmacist to provide pharmaceutical services for 
its premises at set times and on set days in accordance with paragraph 25 of Schedule 
4 of the Regulations, paragraph 25(7) provides a right of appeal to the Secretary of 
State for Health and Social Care (“the Secretary of State”). 

2.2 The Secretary of State has directed NHS Resolution to determine such appeals.  As 
an authorised officer of NHS Resolution, I have considered the appeal and have 
determined it, in accordance with my delegated powers. 

Opening hours 

2.3 A pharmacy's opening hours may be categorised as: 
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2.3.1 'core' opening hours (days on and times at which the pharmacy is obliged to 
be open), which may incorporate a direction of NHS England requiring fewer 
or greater than 40 hours; or 

2.3.2 'supplementary' opening hours (other days on and times at which the 
pharmacy undertakes to provide pharmaceutical services, as notified to NHS 
England). 

Alteration of 'core' (including 'directed') opening hours 

2.4 In accordance with paragraph 1(7)(c) of Schedule 2 to the Regulations, the pharmacy 
must provide, as part of an application for entry in the pharmaceutical list, the proposed 
core opening hours in respect of the premises during which it will be obliged to provide 
pharmaceutical services under paragraph 23(1) of Schedule 4 to the Regulations.  
These may be subject to a direction under paragraph 23(1)(c), (d) or (e). 

Alteration of 'supplementary' opening hours 

2.5 Other days or times at which services are to be provided (as set out in the original 
application for entry in the pharmaceutical list pursuant to paragraph 23(3) of Schedule 
4 as "supplementary hours") may be altered by giving notice to NHS England, in 
accordance with paragraph 23(6)(a) without the need to make an application. 

2.6 Notices under paragraph 23(6)(a) are not subject to review by NHS Resolution 

NHS England’s Request 

2.7 NHS England wishes the Appellant to open from 10:00 – 12:00 on Saturday 25 
December 2021, a day on which it would otherwise be closed. 

Information provided by parties 

2.8 In a letter to the Appellant dated 18 October 2021, NHS England stated  

“We have concluded our assessment as to whether to issue a direction pursuant to 
paragraph 25(1) of Schedule 4 of the NHS (Pharmaceutical and Local Pharmaceutical 
Services) Regulations 2013, as amended and have issued the enclosed direction.  

Your core opening hours on Saturday 25 December 2021 are therefore: 10:00 – 12:00  

The reasons for directing the above pharmacy to open are:  

There has been no voluntary offer of pharmacy provision in the Spalding area to meet 
the needs of people living in the area on 25 December 2021. We have reviewed which 
pharmacies have opened on previous bank holidays to ensure that directing 
pharmacies to open has taken place on a fair share basis.  

There are currently seven pharmacies in the Spalding area:  

1. Boots Pharmacy, 11-14 Hall Place, Spalding, Lincolnshire, PE11 1SA – 
Opened Easter Sunday 2018 therefore exempt from draw  
 

2. Knight Street Pharmacy, 22 Knight Street, Pinchbeck, Spalding, 
Lincolnshire, PE11 3RB – Opened Christmas Day 2020 therefore exempt 
from draw  
 

3. Lincoln Co-Op Chemists Ltd, 27 Market Place, Donnington, Spalding, 
Lincolnshire, PE11 4ST – Not opened in previous years therefore will be 
entered into draw  
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4. Lloyds Pharmacy, Holland Market Retail Park, Spalding, Lincolnshire, 

PE11 1RQ  
 

5. Nene Pharmacy Ltd, 184 Bridge Road, Sutton Bridge, Spalding, 
Lincolnshire, PE12 9SF – Opened Easter Sunday 2021 therefore exempt 
from draw  
 

6. Superdrug Stores PLC, 29 Hall Place, Spalding, Lincolnshire, PE11 1SG 
– Exempt from the draw due to bank holiday trading laws  
 

7. West Elloe Pharmacy, West Elloe Avenue, Spalding, Lincolnshire, PE11 
2BJ – Opened Christmas Day 2018 and Easter Sunday 2019 so therefore 
exempt from draw  

Please be advised that the level of remuneration for Christmas Day – 25 December 
2021, will be £244.00 per hour.  

You have the right of appeal to the Secretary of State against our decision. Should you 
choose to appeal, then you should send in writing a concise and reasoned statement 
of the grounds for your appeal within 30 days of the date of this letter to: 
appeals@resolution.nhs.uk” 

2.9 In an email to NHS Resolution dated 3 November 2021 the Appellant stated: 

“I would like to appeal the direction to open on Christmas day at Lloyds Pharmacy 
Spalding in Sainsbury’s for the hours 10am-12. This branch opens all other bank 
holidays with being in a Sainsbury’s and the colleagues feel like they can never fully 
switch off from work and celebrate with their families knowing they will back at work the 
next day. We will also need to discuss opening the Sainsbury’s store too if directed to 
open as Sainsbury’s are closed. 

Hope you take this appeal into consideration.” 

2.10 In an email to NHS England and copied to NHS Resolution dated 18 November 2021 
West Elloe Pharmacy, Spalding stated: 

“Dear NHS England 

We have been asked by Sainsburys/Lloyds to open on Christmas day instead of them 
to help them out. After discussing with them we have agreed that we will be able to do 
it this year and have our turn early. 

So the Christmas Day Rota will be as far as I am aware now at FRP99 West Elloe 
Pharmacy, West Elloe Avenue, Spalding, PE112BJ 01775 714633 10am until 12pm, if 
you could email us the confirmation of this and the claiming details for payment for 
doing this please.” 

2.11 In a letter to NHS Resolution dated 19 November NHS England stated: 

“Thank you for your letter dated 05 November 2021; NHS England and NHS 
Improvement would like to make the following representations.  

NHS England and NHS Improvement Midlands requests, under paragraph 35(3)(b), 
Schedule 4 of the NHS (Pharmaceutical and Local Pharmaceutical Services) 
Regulations 2013, as amended, that pharmacies provide their Bank and public holiday 
opening times information.  

This information is required in order for NHS England and NHS Improvement Midlands 
to plan pharmacy provision during holiday periods. The bank holiday opening hours of 

mailto:appeals@resolution.nhs.uk
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pharmacies are also communicated to pharmacies, Clinical Commissioning Groups, 
Out of Hours medical providers and local media to enable signposting and improve 
access  

In June 2021 NHS England and NHS Improvement wrote to all pharmacies by email 
requesting expressions of interest to open on Christmas Day 2021. The expression of 
interest email stated that should gaps in provision be identified then directions to open 
may be issued.  

Following the deadline NHS England and NHS Improvement reviewed the EOIs, the 
review looks at geographical spread and identifies any gaps in provision. Spalding was 
identified as one of the areas with gaps.  

A review of pharmacies in Spalding was undertaken and identification was made of 
those pharmacies who had opened on Christmas Day and Easter Sunday in previous 
years, the remaining pharmacies were entered into a draw and Lloyds Pharmacy, 
Holland Market Retail Park, Spalding, Lincolnshire, PE11 1RQ were chosen to open 
for Christmas 2021. 

A proposal to direct letter was sent to the pharmacy on 10 September 2021, the letter 
informed the pharmacy that NHS England and NHS Improvement had failed to secure 
pharmacy provision in the Spalding area on Saturday 25 December 2021. The 
pharmacy was given 30 days to provide representations against the proposal. The 
pharmacy did not provide any representations and therefore a direction letter was sent 
to the pharmacy on 18 October 2021.  

The pharmacy provides being located in a supermarket and the supermarket being 
closed as a reason to prevent them from opening on Christmas day, the Sunday trading 
laws state that, pharmacies are exempt from the rule that shops over 280 square 
metres: must close on Easter Sunday and on Christmas Day.  

I would like to take this opportunity to respond to any further representations provided 
by Lloyds Pharmacy, Holland Market Retail Park, Spalding, Lincolnshire, PE11 1RQ.” 

2.12 No observations were made by the Appellant in response to the representations from 
NHS England. 

2.13 No response or subsequent direction was issued by NHS England in response to the 
email from West Elloe Pharmacy. 

Assessment 

2.14 I note the reference in NHS England’s letter of 18 October 2021 to paragraph 25 of 
Schedule 4 of the NHS (Pharmaceutical and Local Pharmaceutical Services) 
Regulations 2013 therefore NHS England is directing the Appellant to open for the 
hours in question in accordance with paragraph 25 of Schedule 4. 

2.15 I have considered paragraph 25 of Schedule 4 (Determination of pharmacy premises 
core opening hours instigated by the NHSCB), which reads as follows: 

1. Where it appears to the NHSCB, after consultation with or having considered 
the matter at the request of the Local Pharmaceutical Committee for the area in which 
the premises are situated, that the days on which or times at which pharmacy premises 
are or are to be open for the provision of pharmaceutical services will not, or no longer, 
meet the needs of— 

(a) people in its area; or 

(b) other likely users of the pharmacy premises, 
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for the pharmaceutical services available at or from those premises, it must carry out 

an assessment as to whether to issue a direction requiring the NHS pharmacist (P) 
whose premises they are to provide pharmaceutical services at the pharmacy premises 
at set times and on set days (which may include Christmas Day, Good Friday and bank 
holidays). 

2. Before concluding the assessment under sub-paragraph (1) the NHSCB 
must— 

(a) give notice to P of any proposed changes to the days on which or times at which 
the pharmacy premises are to be open; and 

(b) allow P 30 days within which to make written representations to the NHSCB about 
the proposed changes. 

3. When it determines the outcome of its assessment, the NHSCB must— 

(a) issue a direction (which replaces any existing direction) which meets the 
requirements of sub-paragraphs (4) and (5); 

(b) confirm any existing direction in respect of the times at which P must provide 
pharmaceutical services at the pharmacy premises, provided that the existing 
direction (whether issued under regulation 65, this Part, the 2012 Regulations, 
the 2005 Regulations or the 1992 Regulations) would meet the requirements 
of sub-paragraphs (4) and (5); or 

(c) either— 

(i) revoke, without replacing it, any existing direction in respect of the times at 
which P must provide pharmaceutical services at the pharmacy premises 
(whether issued under regulation 65, this Part, the 2012 Regulations, the 2005 
Regulations or the 1992 Regulations), or 

(ii) in a case where there is no existing direction, issue no direction, 

in which case, by virtue of whichever of paragraph 23(1)(a) or (b) applies, the pharmacy 
will need to be open for 40 hours each week or for at least 100 hours each week. 

4. Where the NHSCB issues a direction under sub-paragraph (3) in respect of 
pharmacy premises that are to be required to be open— 

(a) for more than 40 hours each week, it must set out in that direction— 

(i) the total number of hours each week for which P must provide 
pharmaceutical services at the pharmacy, and 

(ii) as regards the additional opening hours, the days on which and the 
times at which P is required to provide those services during those 
hours, 

but it must not set out in that direction the days on which or times at which P is to 
provide pharmaceutical services during hours which are not additional opening hours; 
or 

(b) for less than 40 hours each week, it shall set out in that direction the days on 
which and times at which pharmaceutical services are to be provided at the 
pharmacy premises. 

5. The NHSCB must not issue a direction under sub-paragraph (3) that has the 
effect simply of requiring pharmacy premises to be open for 40 hours each week on 
set days and at set times (that is, the direction must have the effect of requiring 
pharmacy premises to be open for either more or less than 40 hours each week). 

6. The NHSCB must notify P of any direction issued or any other action taken 
under sub-paragraph (3), and where it sets new days on which or times at which P is 
to provide pharmaceutical services at pharmacy premises, it must include with the 
notification a statement of— 

(a) the reasons for the change; and 

(b) P’s right of appeal under paragraph (7). 

7. P may, within 30 days of receiving notification under sub-paragraph (6), appeal 
in writing to the Secretary of State against any direction issued or any other action 
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taken under sub-paragraph (3) which sets new days on which or times at which P is 
to provide pharmaceutical services. 

8. The Secretary of State may, when determining an appeal, either confirm the 
action taken by the NHSCB or take any action that the NHSCB could have taken 
under paragraph (3). 

9. The Secretary of State shall notify P of the determination and shall in every 
case include with the notification a statement of the reasons for the determination 

10. If the days on which or times at which P is to provide pharmaceutical services 
at pharmacy premises have been changed in accordance with this paragraph, P must 
introduce the changes— 

a. if P has not appealed under sub-paragraph (7), not later than 8 weeks after the 
date on which P receives notification under sub-paragraph (6); or 

b. if P has appealed under sub-paragraph (7), not later than 8 weeks after the date 
on which P receives notification under sub-paragraph (9). 

11. This paragraph does not apply where regulation 65(5) to (7) applies 

2.16 I am mindful that paragraph 23(12) of Schedule 4 states:  

For the purposes of calculating the number of hours that a pharmacy premises are 
open during a week that includes Christmas Day, Good Friday, Easter Sunday or a 
bank holiday, it is to be deemed that the pharmacy premises were open on that day at 
the times at which they would ordinarily have been open on that day of the week. 

2.17 I am of the view that the pharmacy would normally be closed on 25 December, 
Christmas Day, and that this would be in accordance with the Regulations. 

2.18 I am conscious that paragraphs 25(1) and (2) require that before any direction is made, 
an assessment must be undertaken and that, before the assessment is concluded, the 
pharmacist providing services from the premises must be given notice of the proposed 
changes and given 30 days to make written representations about the proposed 
changes. 

2.19 I note that in a letter dated 10 September 2021 NHS England advised the pharmacy 
that they were carrying out an assessment as to whether to issue a direction and set 
out the proposed date and time of the direction.  I note that the Appellant was provided 
with the opportunity to make representations however from the papers before me it 
appears that the Appellant chose not to make any representations. 

2.20 I am of the view that NHS England has undertaken a consultation process as set out 
in the Regulations and that there is no dispute from the Appellant in this regard. 

2.21 I am mindful that NHS England is required by paragraph 25(6) of Schedule 4 to provide 
reasons for its decision.  In my view, these reasons should set out the basis of any 
determination that days and times of opening will no longer be such as will meet the 
pharmaceutical needs of relevant persons and, if they no longer be such as will meet 
the needs, such that a direction may be made, the assessment that led to the direction, 
taking into account any written representations from the pharmacist. 

2.22 In the letter with the direction it states “There has been no voluntary offer of pharmacy 
provision in the Spalding area to meet the needs of people living in the area on 25 
December 2021.  We have reviewed which pharmacies have opened on previous bank 
holidays to ensure that directing pharmacies to open has taken place on a fair share 
basis”.  I note that the 7 pharmacies in the area are then listed and it is confirmed if 
they are “exempt from draw” or “entered into draw”.  From the information before me, 
this appears to be the only “assessment” which has preceded the issuing of the 
direction. 
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2.23 I am of the view that I have not been provided with any information to substantiate the 
view as to why the Appellant’s pharmacy will be best placed in terms of access, 
geography or any other factor to meet any demand for services. I have not been 
provided with any information as to what pharmaceutical cover may be required. I am 
of the view that there is no information from NHS England as to how directing 
pharmacies on a “fair share basis” by use of a draw provides a robust assessment of 
the need for pharmaceutical provision in terms of providing services to patients. 

2.24 I am not satisfied with NHS England’s approach in this regard and it has not set out 
details of a robust assessment that lies behind the direction to this particular pharmacy, 
which is a requirement of the Regulations. 

2.25 The letter of 18 October 2021 provides me with no information which I consider 
sufficient in order to confirm the decision, nor information upon which I might rely to 
make a direction for alternative reasons. 

2.26 The letters explain the process which has taken place and the conclusions reached, 
but not the reasoning that lies behind the direction. 

2.27 On the basis of the information available to me, I am not satisfied that NHS England 
has demonstrated that the needs of people in its area or other likely users of the 
pharmacy for pharmaceutical services will not be met on 25 December 2021. 

2.28 However, I note that I have before me confirmation from another pharmacy in Spalding, 
West Elloe Pharmacy, that they are prepared to open for the hours that have been 
directed. 

2.29 I note that whilst this information was sent to NHS England I have not been provided 
with any response or action that NHS England has taken with regard to this offer.  I 
have had no confirmation, either from NHS England themselves or the Applicant or the 
other pharmacy, that any further direction has been issued as a result of this offer.  

2.30 I now find myself in an unusual position as whilst NHS England have not demonstrated 
the needs of the people in the area or other likely users of the pharmacy for 
pharmaceutical services will not be met on 25 December 2021, I have before me an 
offer to fulfil the direction. 

2.31 On appeal, I may (in accordance with paragraph 25(8) of Schedule 4) either confirm 
the action of NHS England or take such other action as it could have taken. 

2.32 For the reasons given above, I do not confirm the action of NHS England in directing 
Lloyds to open. Noting the information before me from West Elloe Pharmacy that they 
are prepared to accept the direction, I have considered whether I am able to replace 
NHS England’s decision to direct Lloyds to open with a decision to direct West Elloe 
Pharmacy to open.   

2.33 I have considered that it would not be appropriate for me to do so. This matter concerns 
Lloyds’s appeal of NHS England’s decision to direct it to open. I consider that to direct 
another pharmacy to open, while it may technically be in my power to do so, would not 
be following the proper process for issuing directions to open. Decisions in relation to 
such directions should be made by NHS England with a right of appeal to NHS 
Resolution. If I were to direct a third party pharmacy, separate to this appeal, to open, 
I query whether that pharmacy would lose its right to appeal.  

2.34 A further reason why I consider that directing West Elloe Pharmacy to open is not 
appropriate is that West Elloe Pharmacy have asked that NHS Resolution “email us 
the confirmation of this and the claiming details for payment for doing this please”. The 
reference to claiming details for payment causes me to consider that West Elloe 
Pharmacy has the role of NHS Resolution confused with that of NHS England as it will 
be NHS England that arranges for the payment to be made, not NHS Resolution.  
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2.35 It would appear that West Elloe Pharmacy is willing to open if it is able to claim the 
payment that NHS England refers to in its direction to Lloyds. I therefore consider that 
it is more appropriate that NHS England liaises with West Elloe Pharmacy in relation 
to opening at the relevant hours.  

2.36 In light of the fact that I have replaced NHS England’s decision to direct Lloyds to open 
with a decision not to direct Lloyds to open, but there is a willingness from West Elloe 
Pharmacy to accept such a direction, then I strongly suggest that NHS England, as 
soon as possible, liaises with West Elloe Pharmacy, consider if West Elloe Pharmacy 
are willing to accept a direction and then make the necessary decision to direct West 
Elloe Pharmacy to open and be able to claim the relevant payment. I am aware that 
this means that the 30 days’ timescale for appealing the direction will expire after the 
25 December but I consider that if NHS England and West Elloe Pharmacy agree that 
West Elloe Pharmacy will accept the direction and open at the relevant times, then any 
detrimental impact that this could have had on West Elloe Pharmacy will be mitigated. 
For the avoidance of doubt, I would add that I would not normally look favourably on 
NHS England issuing a direction less than 30 days before the actual days and times 
the pharmacy is directed to open due to the limitation this sets on the pharmacy’s 
appeal rights. This case is, however, unusual and I have suggested a course of action 
as above that, provided there is agreement, will mitigate this.  

3 Determination 

3.1 Pursuant to paragraph 25(3)(a), I replace the decision to issue the direction with a 
decision not to issue the direction. 

 
Head of Operations, Primary Care Appeals 


