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FILE REF:  SHA/24658 
 
 
 
DECISION MAKING BODY: NHS Commissioning Board  

(“NHS England”) 
 
PHARMACIST: AR McConnell Ltd (“the Appellant”) 
 t/a The Village Pharmacy 
 
 
PREMISES:  Pioneering Care Centre, 
  Cobblers Hall 
  Burn Lane 
  Newton Aycliffe 
  County Durham 
  DL5 4SE 
 

THE NATIONAL HEALTH SERVICE (PHARMACEUTICAL AND LOCAL PHARMACEUTICAL 
SERVICES) REGULATIONS 2013 [“THE REGULATIONS”] 

 
SCHEDULE 4 [Terms of Service of NHS Pharmacists] 

PART 3 [Hours of Opening] 
 

 
DIRECTION OF ADDITIONAL CORE OPENING HOURS 
 
 
1 Introduction 

1.1 Relying on Paragraph 25 of Schedule 4, NHS England has requested that the Appellant 
open from 19:00 – 21:00 on Saturday 25 December 2021. 

1.2 The Appellant seeks to appeal to NHS Resolution. 

2 Consideration 

Rights of appeal 

2.1 Where NHS England has directed a pharmacist to provide pharmaceutical services for 
its premises at set times and on set days in accordance with paragraph 25 of Schedule 
4 of the Regulations, paragraph 25(7) provides a right of appeal to the Secretary of 
State for Health and Social Care (“the Secretary of State”). 

2.2 The Secretary of State has directed NHS Resolution to determine such appeals.  As 
an authorised officer of NHS Resolution, I have considered the appeal and have 
determined it, in accordance with my delegated powers. 

Opening hours 

2.3 A pharmacy's opening hours may be categorised as: 
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2.3.1 'core' opening hours (days on and times at which the pharmacy is obliged to 
be open), which may incorporate a direction of NHS England requiring fewer 
or greater than 40 hours; or 

2.3.2 'supplementary' opening hours (other days on and times at which the 
pharmacy undertakes to provide pharmaceutical services, as notified to NHS 
England). 

Alteration of 'core' (including 'directed') opening hours 

2.4 In accordance with paragraph 1(7)(c) of Schedule 2 to the Regulations, the pharmacy 
must provide, as part of an application for entry in the pharmaceutical list, the proposed 
core opening hours in respect of the premises during which it will be obliged to provide 
pharmaceutical services under paragraph 23(1) of Schedule 4 to the Regulations.  
These may be subject to a direction under paragraph 23(1)(c), (d) or (e). 

Alteration of 'supplementary' opening hours 

2.5 Other days or times at which services are to be provided (as set out in the original 
application for entry in the pharmaceutical list pursuant to paragraph 23(3) of Schedule 
4 as "supplementary hours") may be altered by giving notice to NHS England, in 
accordance with paragraph 23(6)(a) without the need to make an application. 

2.6 Notices under paragraph 23(6)(a) are not subject to review by NHS Resolution. 

NHS England’s Request 

2.7 NHS England wishes the Appellant to open from 19:00 to 21:00 on Saturday 25 
December 2021, a day on which it would otherwise be closed. 

Information provided by parties 

2.8 In a letter to the Appellant dated 1 November 2021, NHS England stated  

“Further to my letter of 1 October 2021, NHS England North - (North East and North 
Cumbria) has concluded its assessment as to whether or not the provision of 
pharmaceutical services during Bank Holidays, including Christmas Day, meets the 
reasonable needs of patients and members of the public in the Co Durham - Durham 
Dales Health and Wellbeing Board Area. Pursuant to paragraph 25(1) of Schedule 4 of 
the NHS Pharmaceutical and Local Pharmaceutical Services) Regulations 2013, as 
amended, the following direction is now issued. 

This is to notify you, the contractor, of NHS England’s proposed changes to the days 
on which and times at which your premises are to be open. 

Your pharmacy is directed to be open on Saturday 25 December 2021 between the 
hours of 19:00- 21:00, for which you will be paid £209.3 [sic] per hour. 

Please note that audit data will be collected via PharmaOutcomes, which will trigger 
payment. Further details about this will follow in due course. 

Any direction that is issued will meet the requirements of paragraph 25, schedule 4 or 
paragraph 15, schedule 5 of the NHS Pharmaceutical Services regulations 2013.  

You have the right of appeal to the Secretary of State against our direction, in 
accordance with Schedule 4, Part 3, regulation 7 of the NHS Pharmaceutical Services 
Regulations 2013. Should you choose to appeal, then you should send in writing a 
concise and reasoned statement of the grounds for your appeal, within 30 days of the 
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date of this letter (ie 1 December 2021) to: appeals@resolution.nhs.uk or to: Primary 
Care Appeals, 4th Floor, Arena Point, Merrion Way, Leeds, LS2 8PA.” 

2.9 In a letter to NHS Resolution dated 17 November 2021 the Appellant stated: 

“We wish to appeal against the direction to open 19:00 to 21:00 hours on 25th 
December 2021, for the following reasons: 

There has been no consultation with us about this unilateral decision. 

We have not received a letter/email from NHSE and NHSI about the proposed 
changes, contrary to letter Ref.GB/Direction_CD dated 1st November 2021. 

We do not have and have never worked any core hours on a Saturday, only 
supplementary hours which are covered by bank holiday hours. 

Opening the pharmacy on 25th December 2021 19:00 – 21:00 hours will require a 
member of Pioneering Care Centre staff to be present to deactivate the alarm, which 
they are unable to do so. [sic] 

The 111 service in the adjoining surgery will be closed from 2:00pm.” 

2.10 In a letter to NHS Resolution dated 25 November 2021 NHS England stated: 

“I acknowledge with thanks your letter of 18 November 2021 notifying me of the Appeal 
by A R McConnell Ltd against the Christmas Direction issued by our Team.  

I would like to respond to the comments made and have tried to follow the same order 
as that used by the contractor, but before doing that, below is some contextual 
information for your consideration.  

Background 

Since the inception of NHS England, North East and North Cumbria (NENC) team has 
always discussed Bank / Public holidays with the Pharmacy Local Liaison Group (LLG) 
meetings, which is attended by a member from each Local Pharmacy Committee (LPC) 
across the NENC area. 

After NHS Resolution overturned three separate Christmas Directions in 2020, in 
February 2021 a full discussion was held with the LLG on how the commissioning 
arrangements could be improved. The LPC felt that greater transparency was required 
in the commissioning process, that moving to a rota basis would achieve that and would 
also help to ensure equity across the region in asking pharmacies to open at key times. 

The NENC team was asked at that time to develop a rota that would span a 4-year 
period in the future (and to summarise pharmacies commissioned over the previous 4 
years). 

Regulation 

In line with the regulations, all Pharmacies may close on public (Christmas Day and 
Good Friday) or Bank Holidays. They are not required to open on Easter Sunday which 
is neither a public nor a bank holiday. In accordance with the NHS Pharmaceutical 
Services Regulations 2013, Community Pharmacy Bank Holiday over the festive period 
is identified as being Christmas Day and any day that is by virtue of section 1 of or 
Schedule 1 to the Banking and Financial Dealings Act 1971, (which relate to bank 
holidays) a bank holiday in England. Under this Act, the following days are Bank 
Holidays in England: 

mailto:appeals@resolution.nhs.uk
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 26th December, if not a Sunday 

 27th December in a year in which 25th or 26th December is a Sunday. 

In 2021, the Christmas holidays are as follows: 

Christmas period 2021 & 2022 

25 December Saturday Christmas Day In pharmacy regs – pharmacies are able to 
close without giving notice (lieu day also on 
following Monday) – Direction required 

26 December Sunday Boxing day Normal working day – lieu day on Tuesday 28 
December.  Pharmacies have to submit CoSH 
or CoCH to close on 26th. 

27 December  Monday Lieu day for Xmas Pharmacies are able to close without giving 
notice – Direction required 

28 December Tuesday Lieu day for Boxing 
Day 

Pharmacies are able to close without giving 
notice – Direction required. 

1 January Saturday New Year’s Day Normal Working Day - lieu day on Monday 3 
January 
2022 - Pharmacies have to submit CoSH or 
CoCH 
to close on 1st 

3 January Monday Lieu day for New 
Year’s Day 

Pharmacies are able to close without giving 
notice – Direction required 

 

A rota was duly developed for NENC, which comprised individual areas and was based 
on the following principles: 

a) The days on which NENC do not commission were not included (ie this year 
Boxing Day/NY Day). 
 

b) Morning / afternoon / evening slots have been incorporated in a way which means 
the same pharmacy will not be asked to always work the same session (noting 
that the number of days to commission are different, so sometimes this may 
happen). 
 

c) That opening times are rotated by area; with the intention that these are moved 
about in the next cycle from Easter 2026 onwards. The frequency of opening for 
each pharmacy varies because of the different number of pharmacies within each 
region, so clearly some pharmacies may be opening more often. 
 

d) This rota includes all pharmacies (except Distance Selling Pharmacies) in a locality 
(including any which are in shopping centres / Health Centres) – this means that 
any pharmacies which have historically alleged they cannot access the pharmacy 
premises will have sufficient time to negotiate access in future. 

 
e) The rota takes absolutely no account of which pharmacies hold palliative care 

drugs. 
 

f) The rota ignores the LPC’s request from several years ago to focus on the urban 
areas (which leads to the same pharmacies being repeatedly asked (again as a 
way of improving parity).  

 
g) The rota ensures all pharmacies take a fair turn in opening. 

 
h) The rota is not based on a gap analysis (which it has been done historically) but 

the commissioned 2-hour slots were informed by the opening times of health 
bodies which are able to generate prescriptions and the hours at which these 
bodies opened over Christmas 2020. Appendix 1a.  This information was used in 
conjunction with last year’s Christmas activity audit figures. Appendix 1b. These 
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show that in County Durham, whilst mornings were the busier times overall, 17 
patients attended during the evening (Durham Dales locality).  

 
i) Where pharmacies other than those commissioned intend to open, will be 

considered as being a “plus” for patients in terms of access and choice of provider. 
 

j) The rota is also premised on the pharmacies currently included in the 
Pharmaceutical List, so does not take account of any market entry applications 
which are under consideration. The LLG specifically asked about pharmacy 
Consolidation applications going forward. As it is not possible to gauge when such 
applications may come in, NENC will work on the basis that if the Closing site is 
due to close before their directed date, it has to be the pharmacy which will operate 
as the Continuing Site, that then picks up the Direction (even if this means the 
pharmacy works on two consecutive years). 

 
A sample rota for one area only (North Cumbria) was shared with all LPCs (Appendix 
2a) in July 2021, in order to obtain LPCs’ thoughts and agreement on the principle. 
Confirmation came immediately from County Durham LPC’s Chief Officer that LPC 
Members had been asked to submit comments. Appendix 2b. Other LPCs who 
responded either requested some tweaks to be made in their areas (merging smaller 
localities, for example (Appendices 2c & 2d), had confirmed this would indeed be a 
much better system for pharmacies (Appendix 2e), or confirmed this would be shared 
with their representatives (Appendix 2f). 

At the same time, the proposed rota was shared with the corresponding Health and 
Wellbeing Boards and Clinical Commissioning Groups. 

The NENC rota for all areas is attached. Appendix 2g. 

Matters raised by the Appellant 

1. There has been no consultation with us about this unilateral decision. 

 
On that basis that LPCs believed this to be a better system than the previous one; 
a rota was worked up for individual areas and sent to the corresponding LPCs. On 
2 August 2021 the Chief Officer of County Durham, Greg Burke, confirmed his LPC 
members had been asked for a view on the [sample] initial rota principle. Appendix 
2b. 
 
The County Durham-specific information was sent to Greg Burke and Dawn 
Cruickshank (Chair) on 4 August 2021, at which time I noted that LPC Members 
would be offering comments on the principle in general and I advised the Chair that 
they may prefer to have sight have of the localised rota before responding. 
Appendix 3. 
 
It is NENC’s contention therefore that our team anticipated LPCs would share the 
proposals within their localities via the LPC representatives. 
 
Having circulated information to all LPCs, Health and Wellbeing Boards and CCGs, 
we dispute the Appellant’s assertion that there was ‘no consultation with us about 
this unilateral decision.’ 
 

2. We have not received a letter/e-mail from NHS and NHSI about the proposed 
changes, contrary to letter Ref: GB/Direction_CD dated 1st November 2021. 
 

 On 4 October 2021 at 17:04 we emailed a letter to the Village Pharmacy 
notifying our intention to direct the pharmacy to open on Christmas Day in line 
with Schedule 4, Part 3 25(2a) of the NHS Pharmaceutical Services and Local 
Pharmaceutical Services Regulations. Appendix 4a. 
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 The Pharmacy was asked to provide comments – again as required under 
Schedule 4, Part 3 25(2b) - by 31 October 2021. 

 The delivery receipt to the Pharmacy’s email address is attached. Appendix 4b. 

 No comments were received by NHS England from the Village Pharmacy. 

 Accordingly, the Direction was issued on 1 November 2021 and was sent by 
email on 3 November 2021 at 16:59 (Appendix 4c). 

 The delivery receipt to the Pharmacy’s email address is attached. Appendix 4d. 
 

The Appellant has stated that he did not receive correspondence referenced in the 
letter of 1 November 2021; yet we have evidence of its delivery to the pharmacy’s 
email address. We therefore contend that this assertion is not factually correct. 
 
If it is the case that the Pharmacy has failed to read the email which was delivered 
on 4 October 2021 at 17:04, then NHS England believes the Appellant has not met 
his responsibility under the National Health Service (Charges and Pharmaceutical 
and Local Pharmaceutical Services) (Amendment) Regulations 2020, in which the 
introduction of Regulation 29c requires: 
 
“Contact via NHSmail, pharmacy profiles and the Central Alerting System 
 
29C.— (1) An NHS pharmacist (P) must ensure that pharmacy staff at pharmacy 
premises (including locums) have access to, and are able to send and receive 
NHSmail from, a premises specific NHSmail account. 
(2) P must ensure that at least two members of the pharmacy staff have live, linked 
NHSmail accounts to the premises specific NHSmail account (unless fewer than 
two members of the pharmacy staff are engaged in the provision of NHS services). 
(3) P must ensure that there is a comprehensive and accurate pharmacy profile in 
respect of P’s pharmacy premises in the NHS Digital directory of services, and P 
must verify and where necessary update the information contained in that profile 
at least once each quarter of the financial year. 
(4) P must ensure that there is a comprehensive and accurate pharmacy profile in 
respect of P’s pharmacy premises on the NHS.uk website, and P must verify and 
where necessary update the information contained in that profile at least once 
each quarter of the financial year.  
(5) As regards the Central Alerting System (CAS) operated by the Medicines and 
Healthcare products Regulatory Agency (19)(MHRA)— 
(a) P must register P’s premises specific NHSmail address with MHRA as an 
address at which P is content to accept notifications as part of the CAS (unless 
they are content with the address already in the system); 
(b) if P changes P’s premises specific NHSmail address, P must immediately notify 
MHRA of P’s new premises specific NHSmail address, in accordance with 
paragraph (a); and  
(c) P must monitor P’s premises specific NHSmail account with sufficient 
frequency to ensure the safe and effective supply of medicinal products at or from 
P’s pharmacy premises, and must act on the alerts P receives as part of the CAS, 
as appropriate.” 
 
It is NHS England’s belief that if the Pharmacy is compliant with 29c (1)(2) and 
even (5c) and the pharmacy team is monitoring the shared inbox regularly, those 
having access to that generic inbox will have seen the email. 
 

3. We do not have and never worked any core hours on a Saturday, only 
Supplementary Hours which are covered by bank holiday hours. 
 
Not all pharmacies open over weekends; which leads to those which do, being 
repeatedly asked to open, which is unfair. 
 
The whole point of a Direction is to ensure there is sufficient provision in perceived 
areas of gaps and the 2013 Regulations define “a system of commissioning local 
pharmaceutical services – a form of contractual arrangement for the provision of 
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NHS pharmaceutical services that is separate from the pharmaceutical list system.” 
[Source: 2018 NHS (Pharmaceutical and Local Pharmaceutical Services) 
Regulations 2013 – Post Implementation Review, page 4 – Appendix 5]. 
 
We have always commissioned pharmacies where we have perceived there will be 
a gap in services identified; this means pharmacies have historically been asked 
not only to provide services on days they are not usually open but also at different 
times during the day to ensure an even spread of access for patients. 
 
There is often an assumption made by contractors that the 100-hour pharmacies 
will be open and will therefore pick up patients when 40-hour contractors may be 
closed. However, I do not think contractors grasp that 100-hour pharmacies have 
the same bank holiday entitlements as they do and therefore cannot be relied upon 
to be the sole provider of pharmaceutical services on a given bank/public holiday. 
 

4. Opening the pharmacy on 25th December 2021 19:00 - 21:00 will require a member 
of Pioneering Care Centre staff to be present to deactivate the alarm, which they 
are unable to do. 
 
The statutory Post Implementation Review (PIR) of the NHS (Pharmaceutical and 
Local Pharmaceutical Services) Regulations 2013 was undertaken on 29 March 
2018 Appendix 5). 

 
This review found that there are several elements of the Regulations that require 
clarification within the supporting guidance, but which did not require amendments 
to the 2013 Regulations themselves (p17). This considered opening hours on bank 
holidays and embedded pharmacies and directions to open (page 18). During the 
written consultation process associated with the review, it was stated that there was 
a need to improve processes designed to ensure access to NHS pharmaceutical 
services during bank holidays, but no amendment to the 2013 Regulations was 
recommended (page 19). 
 
“Embedded site pharmacies – Directions to open 
111. Some community pharmacies are embedded within premises that are outside 
the control of the contractor, for example in shopping centres or train stations. The 
opening hours of these pharmacies normally reflect the opening hours of the 
premises in which they are situated.  
112. During the consultation, it transpired that further clarity about who NHS 
England can direct to open was requested. In particular in relation to pharmacies 
in GP surgeries and supermarkets declining to open on the grounds that the 
surrounding premises would be closed. 
113. NHS England and DHSC agreed that pharmacies situated within health 
settings could be expected to be able to maintain access in circumstances whereby 
providers of other health services at the same premises, would be closed”. 
 
The finding was that “Paragraph 25 of Schedule 4 gives rights to NHS England to 
direct pharmacies to open, including on bank holidays, to ensure that the needs of 
the local population will be met. Failure to open following a direction would 
constitute a breach of these terms of service.” It also found the regulations as 
currently drafted permit pharmacies to appeal directions to open. No amendment 
to the regulations was specifically required (page 20). 
 

5. The 111 Service in the adjoining surgery will be closed from 2.00 pm. 
 
It is not clear whether the Appellant is referring specifically to GP referrals to 
pharmacies.  
 
Notwithstanding this, NHS 111 referrals to pharmacies were initially formulated 
under the CPCS before the introduction of GP referrals. 
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According to our records, the Village Pharmacy participates in CPCS and as such, 
NENC contends that the pharmacy should expect referrals to come from sources 
other than their nearby surgery. As mentioned above, attached at Appendix 1a is a 
list of County Durham primary care service providers which may give rise to the 
generation of an FP10 prescription. 
 
The new rota system is not specifically based on such data as it has been in the 
past, but it has nevertheless been used to inform the times at which access to 
pharmacy services needs to be available for patients. 
 

According to our records, the Village Pharmacy has not been Directed to open since 
the inception of NHS England in 2013. It has always been and will continue to be, 
possible for those Directed pharmacies to make arrangements with neighbouring 
pharmacies to ‘swap’ or cover the Direction on their behalf and NHS England is always 
prepared to discuss this should the matter be raised with us by the contractor. 
Unfortunately, the contractor has never made contact with our team to explore this 
option. 
 
I look forward to hearing from you with the outcome of your review. In the interim, 
please do not hesitate to contact me should you require any further information and / 
or clarification. 

2.11 No observations were made by the Appellant in response to the representations from 
NHS England. 

Assessment 

2.12 I note the reference in NHS England’s letter of 1 November 2021 to paragraph 25 of 
Schedule 4 of the NHS (Pharmaceutical and Local Pharmaceutical Services) 
Regulations 2013 therefore NHS England is directing the Appellant to open for the 
hours in question in accordance with paragraph 25 of Schedule 4. 

2.13 I have considered paragraph 25 of Schedule 4 (Determination of pharmacy premises 
core opening hours instigated by the NHSCB), which reads as follows: 

1. Where it appears to the NHSCB, after consultation with or having considered 
the matter at the request of the Local Pharmaceutical Committee for the area in which 
the premises are situated, that the days on which or times at which pharmacy premises 
are or are to be open for the provision of pharmaceutical services will not, or no longer, 
meet the needs of— 

(a) people in its area; or 

(b) other likely users of the pharmacy premises, 

for the pharmaceutical services available at or from those premises, it must carry out 
an assessment as to whether to issue a direction requiring the NHS pharmacist (P) 
whose premises they are to provide pharmaceutical services at the pharmacy premises 
at set times and on set days (which may include Christmas Day, Good Friday and bank 
holidays). 

2. Before concluding the assessment under sub-paragraph (1) the NHSCB 
must— 

(a) give notice to P of any proposed changes to the days on which or times at which 
the pharmacy premises are to be open; and 

(b) allow P 30 days within which to make written representations to the NHSCB about 
the proposed changes. 

3. When it determines the outcome of its assessment, the NHSCB must— 

(a) issue a direction (which replaces any existing direction) which meets the 
requirements of sub-paragraphs (4) and (5); 
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(b) confirm any existing direction in respect of the times at which P must provide 
pharmaceutical services at the pharmacy premises, provided that the existing 
direction (whether issued under regulation 65, this Part, the 2012 Regulations, 
the 2005 Regulations or the 1992 Regulations) would meet the requirements 
of sub-paragraphs (4) and (5); or 

(c) either— 

(i) revoke, without replacing it, any existing direction in respect of the 
times at which P must provide pharmaceutical services at the 
pharmacy premises (whether issued under regulation 65, this Part, 
the 2012 Regulations, the 2005 Regulations or the 1992 
Regulations), or 

(ii) in a case where there is no existing direction, issue no direction, 

in which case, by virtue of whichever of paragraph 23(1)(a) or (b) applies, the pharmacy 
will need to be open for 40 hours each week or for at least 100 hours each week. 

4. Where the NHSCB issues a direction under sub-paragraph (3) in respect of 
pharmacy premises that are to be required to be open— 

(a) for more than 40 hours each week, it must set out in that direction— 

(i) the total number of hours each week for which P must provide 
pharmaceutical services at the pharmacy, and 

(ii) as regards the additional opening hours, the days on which and the 
times at which P is required to provide those services during those 
hours, 

but it must not set out in that direction the days on which or times at which P is to 
provide pharmaceutical services during hours which are not additional opening hours; 
or 

(b) for less than 40 hours each week, it shall set out in that direction the days on 
which and times at which pharmaceutical services are to be provided at the 
pharmacy premises. 

5. The NHSCB must not issue a direction under sub-paragraph (3) that has the 
effect simply of requiring pharmacy premises to be open for 40 hours each week on 
set days and at set times (that is, the direction must have the effect of requiring 
pharmacy premises to be open for either more or less than 40 hours each week). 

6. The NHSCB must notify P of any direction issued or any other action taken 
under sub-paragraph (3), and where it sets new days on which or times at which P is 
to provide pharmaceutical services at pharmacy premises, it must include with the 
notification a statement of— 

(a) the reasons for the change; and 

(b) P’s right of appeal under paragraph (7). 

7. P may, within 30 days of receiving notification under sub-paragraph (6), appeal 
in writing to the Secretary of State against any direction issued or any other action 
taken under sub-paragraph (3) which sets new days on which or times at which P is 
to provide pharmaceutical services. 

8. The Secretary of State may, when determining an appeal, either confirm the 
action taken by the NHSCB or take any action that the NHSCB could have taken 
under paragraph (3). 

9. The Secretary of State shall notify P of the determination and shall in every 
case include with the notification a statement of the reasons for the determination 

10. If the days on which or times at which P is to provide pharmaceutical services 
at pharmacy premises have been changed in accordance with this paragraph, P must 
introduce the changes— 

a. if P has not appealed under sub-paragraph (7), not later than 8 weeks after the 
date on which P receives notification under sub-paragraph (6); or 
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b. if P has appealed under sub-paragraph (7), not later than 8 weeks after the date 
on which P receives notification under sub-paragraph (9). 

11. This paragraph does not apply where regulation 65(5) to (7) applies 

2.14 I am mindful that paragraph 23(12) of Schedule 4 states:  

For the purposes of calculating the number of hours that a pharmacy premises are 
open during a week that includes Christmas Day, Good Friday, Easter Sunday or a 
bank holiday, it is to be deemed that the pharmacy premises were open on that day at 
the times at which they would ordinarily have been open on that day of the week. 

2.15 I am of the view that the pharmacy would normally be closed on Christmas Day and 
that this would be in accordance with the Regulations. 

2.16 I am conscious that paragraphs 25(1) and (2) require that before any direction is made, 
an assessment must be undertaken and that, before the assessment is concluded, the 
pharmacist providing services from the premises must be given notice of the proposed 
changes and given 30 days to make written representations about the proposed 
changes.   

2.17 I note that the Appellant states, in their letter of appeal, that “there has been no 
consultation with us about this unilateral decision” and further “we have not received a 
letter/email from NHSE and NHSI about the proposed changes…”. 

2.18 In response to this I have been provided with a copy of an email that was sent to the 
Appellant on 4 October 2021 enclosing a copy of a letter dated 1 October 2021 which 
sets out the proposal that the pharmacy was to open on “Christmas Day, Saturday 25 
December 2021, between the hours of 19:00 – 21:00 …”.  I further note that the letter 
also provided the Appellant with the opportunity to make representations about this 
proposed change however from the papers before me it appears that the Appellant 
chose not to make any representations. 

2.19 I also note the preparation and consultations that NHS England undertook with the 
various LPCs in its area before the consultation with the pharmacy took place. 

2.20 I am of the view that NHS England has undertaken a thorough and comprehensive 
consultation process as set out in the Regulations. 

2.21 I am mindful that NHS England is required by paragraph 25(6) of Schedule 4 to provide 
reasons for its decision.  In my view, these reasons should set out the basis of any 
determination that days and times of opening will no longer be such as will meet the 
pharmaceutical needs of relevant persons and (if they are, such that a direction may 
be made) the assessment that led to the direction, taking into account any written 
representations from the pharmacist. 

2.22 I am mindful that a direction from NHS England to open a pharmacy should be based 
on an assessment of whether or not the provision of pharmaceutical services will meet 
the needs of people in the area or other likely users of the pharmacy and should not be 
reliant on which pharmacies have opened in previous years or when a pharmacy last 
“took their turn”. 

2.23 I note that NHS England has reviewed previous rota arrangements and, after consulting 
with the various LPC’s in the region, sent out the proposed rota for consultation and 
then issued its direction.  I note that NHS England states that there is “greater 
transparency” in this rota (in place until Easter 2026) and it will ensure “equity across 
the region”. I note that the rota is “not based on a gap analysis … but the commissioned 
2 hour slots were informed by the opening times of health bodies which are able to 
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generate prescriptions and the hours at which these bodies opened over Christmas 
2020”. 

2.24 I note that there is a health body in Newton Aycliffe which is able to generate 
prescriptions, the GP Access Hub.  From the information before me I am unsure if this 
is to be open at times for a “Public Holiday” or the usual Saturday opening times, 
however I further note that this service closes at 2pm.   

2.25 I note that the times that the pharmacy in Newton Aycliffe has been directed to open 
are from 7pm to 9pm.  I note the comments from the Appellant that these are not times 
that they would usually be open, however given that it is a direction from NHS England 
the usual opening times of a pharmacy do not have to be taken into account.   

2.26 I note the comment from NHS England that from previous activity data  “these show 
that in County Durham, whilst mornings where the busiest times overall, 17 patients 
attended during the evening (Durham Dales locality).”  Whilst this may be the case, I 
am of the view that this provides limited information with regard to the use of 
pharmacies at particular times as it merely demonstrates that pharmacies were used.  
I am of the view that the data demonstrates numbers of patients accessing a pharmacy 
during the period it was open, which, as can be seen, is the same of any of the 
pharmacies open at any of the periods during the day across the entire region.  

2.27 I note that I have no information before me as to the location of the Appellant’s 
pharmacy in relation to the health bodies or other pharmacies that are due to be open 
on 25 December 2021.  I note that I also have no information as to why the Appellant’s 
pharmacy will be best placed in terms of access, geography or any other factor to meet 
any demand for services. I have not been provided with any information as to what 
pharmaceutical cover may be required and how the opening times of the health bodies 
generating prescriptions are met by the direction.  I am of the view that there is no 
information from NHS England as to how directing pharmacies on an equitable basis 
provides a robust assessment of the need for pharmaceutical provision in terms of 
providing services to patients.   

2.28 I consider that whilst NHS England has provided some information to support the 
conclusion reached, it has not set out the reasoning that lies behind the direction to this 
particular pharmacy, which is a requirement of the Regulations. 

2.29 I am of the view that the letter dated 1 November 2021 (Direction to open on 25 
December 2021) addressed to the Appellant provides me with insufficient reasons on 
the basis of which I can confirm the decision, nor information upon which I might rely 
to make a direction for alternative reasons. 

2.30 On the basis of the information available to me, I am not satisfied that NHS England 
has demonstrated that the needs of people in its area or other likely users of the 
pharmacy for pharmaceutical services will not be met on 25 December 2021. 

2.31 On appeal, I may (in accordance with paragraph 25(8) of Schedule 4) either confirm 
the action of NHS England or take such other action as it could have taken. 

3 Determination 

3.1 The appeal is granted and, pursuant to paragraph 25(3)(c)(ii), no direction is issued. 

Head of Operations, Primary Care Appeals 
 
 
 


