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1 Outcome 

1.1 I am of the view that under NHS Resolution’s powers, as set out in paragraph 9(5) of 
Schedule 3 to the Regulations, I may either confirm the decision of NHS England or 
substitute for that decision any decision that NHS England could have taken when it 
took that decision. 

1.2 Pursuant to paragraph 9(5)(a) of Schedule 3 to the Regulations I confirm the decision 
of NHS England to issue the Remedial Notice dated 27 August 2021. 

           
 
 
 
 
 
 
 
 
A copy of this decision is being sent to: 
 
Brabners LLP, on behalf of Medi Plus Partners Ltd 
NHS England and NHS Improvement – East of England 
 
  

Arena Point 
Merrion Way 

Leeds 
LS2 8PA 

 
Tel: 0203 928 2000  
Fax: 0207 821 0029 
Email: appeals@resolution.nhs.uk 
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REF: SHA/24632 
 
APPEAL AGAINST NHS COMMISSIONING BOARD, 
("NHS ENGLAND") DECISION REGARDING A 
REMEDIAL NOTICE AT PHARMACY FIRST, 51 LINCOLN 
ROAD, PETERBOROUGH, PE1 2RR 
 
 

1 The Remedial Notice 

A remedial notice dated 27 August 2021 (“the Remedial Notice”) was sent to Medi Plus Partners 
Ltd t/a Pharmacy First (“the Appellant”) in respect of 51 Lincoln Road, Peterborough PE1 2RR:  

1.1 Remedial Notice  

1.2 Name of contractor: Medi Plus Partners Ltd, T/A Pharmacy First (FW010)  

1.3 Address of premises: 51 Lincoln Road, Peterborough, PE1 2RR  

1.4 Date of inclusion in the pharmaceutical list for the area of Peterborough Health and 
Wellbeing Board: 17 July 2007  

1.5 This is a remedial notice issued under regulation 70 of the National Health Service 
(Pharmaceutical and Local Pharmaceutical Services) Regulations 2013.  

1.6 Nature of the breach:  

1.7 National Health Service (Pharmaceutical and Local Pharmaceutical Services) 
Regulations 2013 Core Opening Hours Conditions:  

1.8 Regulation 65  

(1) If an application to which regulation 13(1)(b) of the 2005 Regulations (exemption 
from the necessary or expedient test) applied was granted, the inclusion in the 
pharmaceutical list of the person listed in relation to –  

(a) the premises that were listed as a consequence of that application; or  

(b) if there has been a relocation of the retail pharmacy business or appliance 
contractor business at those premises to other premises, those other premises,  

is subject to the condition set out in paragraph (2) (“the 100 hours condition”).  

(2) The condition is that the premises must be kept open for at least 100 hours per 
week for the provision of pharmaceutical services.  

(3) The NHSCB may not vary or remove the 100 hours condition.  

1.9 Terms of Service, Schedule 4, Part 3, Opening Hours.  

Pharmacy Opening Hours: General  

Paragraph 23  
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(1) An NHS Pharmacist (P) must ensure that pharmaceutical services are provided at 
P’s pharmacy premises –  

(b) for not less than 100 hours each week; in the case of premises in respect of which 
a 100 hours condition applies.  

Determination of pharmacy premises core opening hours instigated by the NHS 
pharmacist  

Paragraph 26  

(1) An NHS Pharmacist (P) may apply to the NHSCB for it to change the days on which 
or times at which P is obliged to provide pharmaceutical services at P’s premises in a 
way that –  

(a) reduces the total number of hours for which P is obliged to provide pharmaceutical 
services at those premises each week (but not those required under any 100 hours 
condition); or  

(b) keeps that total number of hours the same.  

1.10 The pharmacy has been operating reduced hours since April 2020, opening 71 hours 
per week instead of the contracted 100 hours.  

1.11 The following regulatory provisions were put in place to enable contractors to make 
temporary adjustments as an emergency measure, where necessary, because of the 
COVID-19 outbreak. These provisions are intended for implementation at short notice 
where a pharmacy cannot open due to the unavailability of a responsible pharmacist 
or enough staff to open safely where staff may be either isolating or sick due to COVID-
19. The pharmacy must use all reasonable endeavours to resume provision of 
pharmaceutical services as soon as is practicable.  

1.11.1 On 27 October 2020, NHS England and NHS Improvement (NHSE&I) issued 
an updated Standard Operating Procedure (SOP) for community pharmacies 
in relation to the COVID-19 pandemic. Within this SOP, under Item 5. 
Operating Model it states that pharmacies must be open to the public for all 
their contracted opening hours unless arrangements to change these are in 
place with the NHSE&I regional team. At times of extreme pressure 100 hour 
pharmacies may work behind closed doors for up to two and a half hours per 
day, but must be open for core hours between 10:00 and 12:00 and 14:00 – 
18:00, this means that the two and a half hours working behind closed doors 
cannot be within these core hours.  

1.11.2 Temporary opening hours and closures during an emergency requiring 
the flexible provision of pharmaceutical services  

Paragraph 27.  

(1) Notwithstanding the provisions of this Part, during an emergency requiring 
the flexible provision of pharmaceutical services, the NHSCB may, on 
application from an NHS pharmacist (“P”), permit P a temporary change to the 
days on which or times at which P is obliged to provide pharmaceutical services 
at pharmacy premises, or permit temporary closure of those premises, if—  

(a) P gives at least 24 hours’ notice of the change or closure; and  

(b) the reasons given by P for the request are, in the opinion of the 
NHSCB, adequate reasons.  
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(2) The NHSCB need not approve the request in advance of the change or 
closure, but if it does not do so and decides subsequently that P’s reasons are 
not, in its opinion, adequate reasons, then the days on which or times at which 
P is obliged to provide pharmaceutical services at the premises are to revert 
to the overridden days or times, from the day after the date on which that 
decision is given to P.  

1.12 None of these regulations provide for a pharmacy to reduce its hours due to recruitment 
issues. Whilst NHSE&I appreciate the difficulties currently faced with regards to 
recruiting permanent staff, it should also be recognised that NHSE&I have been flexible 
in allowing Pharmacy First to work on reduced hours under the emergency regulations 
since April 2020.  

1.13 NHSE&I have communicated with Pharmacy First on several occasions relating this 
issue since April 2021, the latest being 18 August 2021, with the expectation that the 
contracted 100 hours will be resumed from 20 August 2021. According to NHS.UK 
Website and Directory of Services (DoS) these hours have not been resumed.  

1.14 Steps you are required to take, to our satisfaction, to remedy the breach:  

1.15 NHSE&I expects that Pharmacy First will be open during its contracted 100 hours, in 
line with the Terms of Service.  

1.16 The required steps must be completed by: 26 September 2021 (30 calendar days of 
the date of this notice).  

1.17 You have a right of appeal to the Secretary of State against the issuing of this remedial 
notice.  

1.18 Should you choose to appeal then you should send a concise and reasoned statement 
of the grounds for your appeal within 30 calendar days of the date of this notice to 
appeals@resolution.nhs.uk or:  

Primary Care Appeals  
4th Floor  
Arena Point  
Merrion Way  
Leeds  
LS2 8PA  

1.19 Please note that should you fail to comply with the requirements of this remedial notice 
we reserve the right to exercise our powers to take further action in relation to your 
inclusion in the pharmaceutical list in respect of the above named premises. This may 
include the issue of a Breach Notice or removal of the premises from the 
pharmaceutical list under regulation 73 of the National Health Service (Pharmaceutical 
and Local Pharmaceutical Services) Regulations 2013.  

2 The Appeal 

In a letter dated 24 September 2021 and addressed to NHS Resolution, the Appellant, through 
its representative Brabners LLP, appealed against NHS England's decision. The grounds of 
appeal are: 

“We are instructed on behalf of Medi Plus Partners Ltd T/A Pharmacy First at 51 Lincoln 
Road, Peterborough, PE1 2RR (“Medi Plus”), the proprietor of a 100 hour pharmacy, 
in respect of the Remedial Notice dated 27 August 2021 (“the Notice”) and write to you 
to appeal the Notice.  

It is asserted in the Notice that Medi Plus is in breach of Regulation 65 and paragraph 
23 of Schedule 4, Part 3 of the National Health Service (Pharmaceutical and Local 

mailto:appeals@resolution.nhs.uk
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Pharmaceutical Services) Regulations 2013 (“the Regulations”) Core Opening Hours 
Conditions.  

It is not denied that since April 2020 Medi Plus has operated its pharmacy with reduced 
opening hours (71 hours per week instead of the contracted 100 hours).  

It is acknowledged that regulatory provisions (the Pharmaceutical Services (Advanced 
and Enhanced Services and Emergency Declaration) Directions 2020, as subsequently 
amended) (“the Directions”) were put in place to encourage NHSE&I to reasonably 
exercise its discretion to enable pharmacy contractors to make temporary adjustments 
as an emergency measure, where necessary, because of the COVID-19 outbreak 
whilst acknowledging that the pharmacy must use all reasonable endeavours to 
resume provision of pharmaceutical services as soon as is practicable.  

It is submitted that prior to the Covid pandemic and for the period 17 July 2007 to April 
2020, Medi Plus has at all times fulfilled its terms of service pursuant to the Regulations 
in respect of remaining open during its core hours of 100 hours per week.  

Paragraph 27 of Schedule 4 of the Regulations states that:  

(1) Notwithstanding the provisions of this Part, during an emergency requiring the 
flexible provision of pharmaceutical services, the NHSCB may, on application from an 
NHS pharmacist (“P”), permit P a temporary change to the days on which or times at 
which P is obliged to provide pharmaceutical services at pharmacy premises, or permit 
temporary closure of those premises, if—  

(a) P gives at least 24 hours’ notice of the change or closure; and  

(b) the reasons given by P for the request are, in the opinion of the NHSCB, adequate 
reasons 

(2) The NHSCB need not approve the request in advance of the change or closure, but 
if it does not do so and decides subsequently that P’s reasons are not, in its opinion, 
adequate reasons, then the days on which or times at which P is obliged to provide 
pharmaceutical services at the premises are to revert to the overridden days or times, 
from the day after the date on which that decision is given to P.  

It is submitted that NHSE&I is inferring in the Notice that recruitment issues do not 
constitute an adequate reason for Medi Plus to continue to operate temporarily on 
reduced hours.  

NHSE&I and Medi Plus have been in regular correspondence in respect of the various 
issues facing Medi Plus and the Notice states that NHSE&I wrote to Medi Plus on 18 
August 2021 requiring Medi Plus to resume its contracted 100 hours from 20 August 
2021 i.e. 2 days later.  

For the reasons stated below, Medi Plus has been unable to resume its contracted 
hours by the deadline required by NSHE&I, which we assert, in the circumstances, to 
be unrealistic and unreasonable. The Notice was served on Medi Plus on 27 August 
and the remedial action was required to be undertaken by Medi Plus by 26 September 
2021.  

The grounds for this appeal are therefore two-fold:  

(1) We submit that NHSE&I is wrong and/or unreasonable to assert in the 
Notice that recruitment issues do not constitute an adequate reason for Medi 
Plus to continue to operate temporarily on reduced hours; and  

(2) We submit that for the reasons set out below, it is unreasonable for NHSE&I 
to expect Medi Plus to have remedied the breach by 26 September 2021.  
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(1) We propose that recruitment is, in these unique circumstances, an adequate reason 
for the alleged breach.  

As stated above, Medi Plus has operated the pharmacy for 13 years without breaching 
its terms of service in respect of remaining open during its core hours. Medi Plus had 
employed a pharmacist who worked for Medi Plus for 5 years and who lived on site 
occupying an upstairs flat. At the start of the Covid pandemic, this pharmacist 
unexpectedly left the business amid understandable health concerns arising pursuant 
to the pandemic. Since that time, we submit that Medi Plus has left no stone unturned 
in order to find a suitable replacement pharmacist including having:  

A. Advertised for full-time, part-time and locum pharmacist positions through 
the following channels:  

a. Indeed;  

b. Chemist and Druggist magazine;  

c. Local Universities (including De Montfort University); and  

d. LinkedIn.  

B. Registered with 4 locum agencies;  

C. Contacted its own extensive locum network which it had built up over the 
last 14 years; and  

D. Registered as a Tier 2 Immigration Sponsor to enable overseas registered 
pharmacists to be employed at the pharmacy.  

Further to such extensive advertisement, Medi Plus asserts that during the period April 
2020 to September 2021 it received no responses whatsoever in respect of fulfilling its 
vacancy at the pharmacy, a vacancy which arose directly as a consequence of the 
Covid pandemic, and which continues to remain unfulfilled directly as a consequence 
of the Covid pandemic.  

Medi Plus has also contacted Rita Bali at the Local Pharmaceutical Committee in 
Peterborough, who Medi Plus asserts concurred that in the locality it is widely 
acknowledged that there is a significant shortage of pharmacists who are available to 
undertake work in community pharmacies. She attributed the problem to a combination 
of the Covid pandemic and the recent establishment of Primary Care Networks – both 
of which are completely outside Medi Plus’s control. The Notice itself acknowledges 
the ‘difficulties currently faced with regards to recruiting permanent staff’.  

Given the above, it is difficult to see why NHSE&I has failed to exercise its discretion 
reasonably as required by the Conditions in allowing Medi Plus to operate the 
pharmacy temporarily on reduced hours due to recruitment issues that have been 
caused directly by the Covid pandemic (and exacerbated by the recent establishment 
of PCNs).  

On a more positive note, however, Medi Plus has now received a response to its 
adverts, and employment terms have now been agreed for a full-time position with a 
pharmacist, who is due to commence employment with Medi Plus on 14 December 
2021. Therefore, our client asserts that thankfully it will be able in due course to resume 
provision of its 100-hour condition pursuant to Regulation 65 of the Regulations on 14 
December 2021.  

(2) Further, or in the alternative to the above, we submit that, given the extensive steps 
taken by Medi Plus and the proposed solution which has now been found, both as 
outlined above, the stated timescales within which to remedy the alleged breach are 
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unfair and unreasonable as it provides inadequate time for Medi Plus to remedy the 
situation especially considering the known associated time lags with recruitment and 
the manpower shortage referred to above and as set out in the Notice.  

Therefore, we respectfully request that, for the reasons stated above, the appeal is 
upheld.” 

 

3 Summary of Representations 

This is a summary of representations received on the appeal. A summary of those 
representations made to NHS England are only included insofar as they are relevant and add 
to those received on the appeal. 

3.1 NHS ENGLAND 

“The pharmacy is included on the pharmaceutical list for the area of Peterborough 
Health and Wellbeing Board by virtue of being a 100 hour pharmacy and as such, in 
accordance with the Regulations, the pharmacy is not able to apply for a change in its 
hours which would reduce the total number of hours for which Medi Plus Partners Ltd 
is obliged to provide pharmaceutical services at those premises each week. 

Under the National Health Service (Pharmaceutical and Local Pharmaceutical 
Services) Regulations 2013 Schedule 4 Part 3 paragraph 26(1) Medi Plus Partners Ltd  
may  not  apply  to  reduce  core  opening  hours  below   100   hours   per week. 
Regulation 65(3) of the Regulations is also clear that a 100 hours condition may not be 
varied or removed by NHS England. 

On 27 October 2020 NHS England and NHS Improvement (NHSE&I) issued an 
updated Standard Operating Procedure (SOP) for community pharmacies in relation to 
the COVID-19 pandemic [Link to SOP provided]. Within this SOP, under Item 5 
Operating Model it states that pharmacies must be open to the public for all their 
contracted opening hours unless arrangements to change these are in place with the 
NHSE&I regional team. At times of extreme pressure 100 hour pharmacies may work 
behind closed doors for up to two and a half hours per day, but must be open for core 
opening hours between 10:00 and 12:00 and 14:00 – 18:00; this means that the two 
and a half hours working behind closed doors cannot be within these core opening 
hours. 

Regulatory provisions have also been put in place to enable contractors to make 
temporary adjustments as an emergency measure, where necessary, as a result of the 
COVID-19 outbreak.  These provisions are intended for implementation at short notice 
where a pharmacy cannot open due to the unavailability of a responsible pharmacist 
or enough staff to open safely where staff may be either isolating or sick due to COVID-
19. 

Schedule 4 Terms of Service of NHS Pharmacists Part 3 Opening Hours 

Temporary opening hours and closures during an emergency requiring the flexible 
provision of pharmaceutical services 

27.—(1) Notwithstanding the provisions of this Part, during an emergency requiring the 
flexible provision of pharmaceutical services, the NHSCB may, on application from an 
NHS pharmacist (“P”), permit P a temporary change to the days on which or times at 
which P is obliged to provide pharmaceutical services at pharmacy premises, or permit 
temporary closure of those premises, if— 

(a) P gives at least 24 hours notice of the change or closure; and 
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(b) the reasons given by P for the request are, in the opinion of the NHSCB, 
adequate reasons. 

(2) The NHSCB need not approve the request in advance of the change or closure, but 
if it does not do so and decides subsequently that P’s reasons are not, in its opinion, 
adequate reasons, then the days on which or times at which P is obliged to provide 
pharmaceutical services at the premises are to revert to the overridden days or times, 
from the day after the date on which that decision is given to P. 

We have been in communications with the contractor regularly since April 2021 and 
have requested on a number of occasions that 100 hours provision is resumed. 

NHSE&I has noted appeal determinations in relation to closures of pharmacies that are 
beyond the control of the contractor, in particular that NHS Resolution is of the opinion 
that a problem with the staffing of a pharmacy is not a reason beyond the control of the 
contractor in relation to the provision of pharmaceutical services (for example appeal 
reference 23363, July 2020). 

NHSE&I is also mindful that a consolidation application was submitted by Meds 
Pharma Ltd on 17 May 2018 in relation to consolidating its pharmacy at 50 Lincoln 
Road, Peterborough with Medi Plus Partners Ltd’s pharmacy at 51 Lincoln Road, 
Peterborough. This application was refused by NHSE&I on the basis that to grant it 
would create a gap in the provision of pharmaceutical services that could be met by a 
routine application to meet a current or future need for, or secure improvements or 
better access to, pharmaceutical services. Peterborough Health and Wellbeing Board 
was concerned about the loss of opening hours between 00:00 and 08:00 on Sundays 
and 00:00 to 07:00 on Mondays as this is the only pharmacy in Peterborough that 
opens at those times. In addition Cambridge and Peterborough LPC asked that 
NHSE&I gave consideration to the impact of the change of opening hours and any 
possible adverse effect this may have on the provision of pharmaceutical services. 

Whilst NHSE&I is sympathetic to the challenges faced by contractors as a result of the 
pandemic, it is mindful that other pharmacies have been able to recruit pharmacists 
and/or fulfil their contractual obligations. It is also mindful that it has a duty to ensure 
that people are able to access their prescribed medicines in a timely manner. The fact 
this pharmacy has extended opening hours, and that these hours are the ones that 
have been lost, means the impact on patients will be greater than if the hours were at 
times when other pharmacies are open. 

NHSE&I does not consider the continuous period of time that Medi Plus Partners Ltd 
has been operating on reduced hours (April 2020 to present, a period of 18 months) 
can be classed as ‘temporary’ and we do not consider that recruitment issues are 
provided for within the regulations. NHSE&I is therefore of the opinion that the issuing 
of a remedial notice was appropriate as it is satisfied that there is no good cause (as 
has been defined on appeal) for the reduced opening hours.” 

4 Observations 

No observations were received by NHS Resolution in response to the representations received 
on appeal. 

5 Consideration 

5.1 Under Regulation 70(1) “Breaches of terms of service: remedial notices” of the NHS 
(Pharmaceutical and Local Pharmaceutical Services) Regulations 2013 (“the 
Regulations”), a remedial notice may be issued:  

“Where an NHS Chemist (C) breaches a term of service and the breach is capable of 
remedy, the NHSCB may by notice (“a remedial notice”) require C to remedy the 
breach.” 
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5.2 I note that in the Regulations an NHS Chemist means “an NHS appliance contractor or 
an NHS pharmacist”.  An NHS pharmacist is defined as “a person included in a 
pharmaceutical list of the type referred to in regulation 10(2)(a);”.  Regulation 10(2)(a) 
states: 

10(2) “Those lists (which are pharmaceutical lists) are  

(a) a list of persons who undertake to provide pharmaceutical services in particular by 
way of the provision of drugs;” 

5.3 I note that the Appellant is included on the pharmaceutical list and that there is no 
dispute between the parties with regard to this. The Appellant is therefore an NHS 
Pharmacist and thus an NHS chemist for the purposes of Regulation 70(1). 

5.4 I note that the Remedial Notice was issued pursuant to Regulation 71(1) and is 
compliant with the requirements of a remedial notice as it includes the nature of the 
breach and an explanation of the Appellant’s right of appeal under Regulation 77(1)(c). 

5.5 I note that the Remedial Notice relies on Regulation 65 which states: 

“Regulation 65  

(1) If an application to which regulation 13(1)(b) of the 2005 Regulations (exemption 
from the necessary or expedient test) applied was granted, the inclusion in the 
pharmaceutical list of the person listed in relation to –  

(a) the premises that were listed as a consequence of that application; or  

(b) if there has been a relocation of the retail pharmacy business or appliance 
contractor business at those premises to other premises, those other premises,  

is subject to the condition set out in paragraph (2) (“the 100 hours condition”).  

(2) The condition is that the premises must be kept open for at least 100 hours per 
week for the provision of pharmaceutical services.  

(3) The NHSCB may not vary or remove the 100 hours condition.”  

and Schedule 4, Part 3 Opening Hours Paragraph 23(1)(b) and Paragraph 26(1)(a) 
and (b) which state: 

“Terms of Service, Schedule 4, Part 3, Opening Hours.  

Pharmacy Opening Hours: General  

Paragraph 23  

(1) An NHS Pharmacist (P) must ensure that pharmaceutical services are provided at 
P’s pharmacy premises –  

(b) for not less than 100 hours each week; in the case of premises in respect of which 
a 100 hours condition applies.  

Determination of pharmacy premises core opening hours instigated by the NHS 
pharmacist  

Paragraph 26  
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(1) An NHS Pharmacist (P) may apply to the NHSCB for it to change the days on which 
or times at which P is obliged to provide pharmaceutical services at P’s premises in a 
way that –  

(a) reduces the total number of hours for which P is obliged to provide pharmaceutical 
services at those premises each week (but not those required under any 100 hours 
condition); or  

(b) keeps that total number of hours the same.” 

5.6 The Remedial Notice states that “The pharmacy has been operating reduced hours 
since April 2020, opening 71 hours per week instead of the contracted 100 hours.”. I 
note that NHS England states that since April 2021 it has been in contact with the 
Appellant on several occasions relating to this issue. I note the Appellant’s view that 
NHS England is “wrong and/or unreasonable to assert in the Notice that recruitment 
issues do not constitute an adequate reason for Medi Plus to continue to operate 
temporarily on reduced hours” and that “it is unreasonable for NHSE&I to expect Medi 
Plus to have remedied the breach by 26 September 2021.”.  

5.7 Under Regulation 69(1) of the Regulations, before issuing a remedial notice or breach 
notice, NHS England must:  

“make every reasonable effort to communicate and co-operate with an NHS Chemist 
(C) with a view to resolving any dispute between [the chemist] and the NHSCB relating 
to [the chemist’s] compliance with the [the chemist’s] terms of service”.  

5.8 The Regulations contain no definition of what constitutes “reasonable effort to 
communicate and co-operate”.  

5.9 I note that Regulation 69(3)(b)(i) states that NHS England need not comply with 
Regulation 69(1) where NHS England is satisfied:  

“that it is appropriate to proceed immediately to issuing a notice under regulation 70 or 
71 because:  

(i) listed chemist premises are not, or have not been, open during core opening 
hours or supplementary opening hours without good cause,”  

5.10 I consider that Regulation 69(3) enables NHS England to issue the Appellant with the 
Remedial Notice immediately without first engaging in local dispute resolution, as would 
otherwise be the requirement pursuant to Regulation 69(1), in certain circumstances 
including those described in Regulation 69(3)(b)(i), namely where the cause of the 
closure is known and it is “without good cause”.  

5.11 I note that although the Appellant has claimed that there has been good cause for its 
operating reduced hours since April 2020, I have considered whether NHS England 
can rely on Regulation 69(3)(b)(i) in this matter. I note that I have been provided with 
three forms submitted by the Appellant to NHS England as follows: 

5.11.1 Application for temporary closures during an emergency requiring the flexible 
provision of pharmaceutical services – application form dated 27 July 2020; 

5.11.2 Application to work behind closed doors for up to 2.5 hours a day in line with 
the Pharmacy SOP (October 2020) – application form dated 5 May 2021; and 

5.11.3 Application to work behind closed doors for up to 2.5 hours a day in line with 
the Pharmacy SOP (October 2020) – application form dated 10 August 2021. 

5.12 I note that on each of the forms the Appellant’s explanation for their request was that it 
has had difficulties with staff shortages due to the Covid-19 pandemic. I note that the 
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Remedial Notice states that none of the Regulations as detailed allow for a pharmacy 
to reduce its hours due to recruitment issues.  I consider that this information is 
sufficient to establish the cause of the closure and I presume that since the Remedial 
Notice was issued, NHS England considered that the closures were not for a “good 
cause”.  

5.13 Before deciding whether I consider that the closure was without good cause, I shall 
now consider the breach in the Remedial Notice and the Appellant’s grounds of appeal 
in turn, before returning to the consideration of good cause.  

5.14 There is no dispute that since April 2020 the Appellant’s pharmacy has been opening 
for 71 hours per week, rather than the contracted 100 hours per week. 

5.15 I note that Regulation 65 requires the Appellant to keep the premises open for at least 
100 hours per week for the provision of pharmaceutical services and that NHS England 
may not vary or remove the 100 hours condition. I note further that paragraph 23 of 
Schedule 4 requires the Appellant to ensure that pharmaceutical services are provided 
at its pharmacy premises for not less than 100 hours each week. Whilst a pharmacist 
is able to apply under paragraph 26 to change the days on which or times at which it is 
obliged to provide pharmaceutical services in a way that reduces the total number of 
hours provided, those with a 100 hours condition are prohibited from doing so under 
this provision. I note that the Appellant has not ensured that pharmaceutical services 
are provided at the premises for not less than 100 hours. 

5.16 On 11 March 2020 the World Health Organisation declared the Covid-19 outbreak a 
global pandemic. As a result of the pandemic, England alongside many other countries 
entered into periods of societal lockdown. I note that as a result of the pandemic, 
regulatory provisions were put in place to enable contractors to make temporary 
adjustments where necessary. NHS England states in the Remedial Notice that “These 
provisions are intended for implementation at short notice where a pharmacy cannot 
open due to the unavailability of a responsible pharmacist or enough staff to open safely 
where staff may be either isolating or sick due to COVID-19. The pharmacy must use 
all reasonable endeavours to resume provision of pharmaceutical services as soon as 
is practicable.”. 
 

5.17 I note that on 27 October 2020, NHS England issued an updated SOP for community 
pharmacies relating to the pandemic. I have been provided with a copy of Novel 
coronavirus (COVID-19) standard operating procedure, for Community pharmacy, 
which states at 5.1.1 Regulatory amendments during the pandemic: 

“Regulatory provisions have been put in place to enable contractors to make temporary 
adjustments as an emergency measure, where necessary, as a result of the COVID-
19 outbreak. These include the following: 

• If a pharmacy cannot open (e.g. due to the unavailability of a responsible 
pharmacist or enough staff to open safely), then they must inform the NHS 
England and NHS Improvement regional team, who will help the pharmacy in 
ensuring provisions are put in place for patients to access alternative 
pharmaceutical services. The pharmacy must use all reasonable endeavours 
to resume provision of pharmaceutical services as soon as is practicable. 

• If a pharmacy is unable to reopen, it can apply to NHS England and NHS 
Improvement for a temporary closure. This also applies to other COVID-19 
related circumstances, e.g. where there is a significant reduction in demand for 
pharmaceutical services in locations such as airports and shopping malls. This 
emergency provision will require the contractor to give 24 hours’ notice and the 
reasons for the temporary closure. 

• Pharmacies may apply to NHS England and NHS Improvement for a 
temporary change to the days or times they are obliged to provide 
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pharmaceutical services at their pharmacy premises. Again, this emergency 
provision will require the contractor to give 24 hours’ notice and the reasons 
for the temporary closure. 

• For both temporary closures and temporary changes to opening hours, NHS 
England and NHS Improvement do not need to approve the application in 
advance. However, should NHS England and NHS Improvement decide to 
refuse such an application, the pharmacy will need to revert to its opening 
hours from the date that the pharmacy receives the decision. Pharmacies are 
therefore advised to seek approval from the relevant NHS England and NHS 
Improvement regional team before enacting this type of change.” 

5.18 I note that paragraph 27 of Schedule 4 of the Regulations states that: 

“Temporary opening hours and closures during an emergency requiring the flexible 
provision of pharmaceutical services 

27.—(1) Notwithstanding the provisions of this Part, during an emergency requiring the 
flexible provision of pharmaceutical services, the NHSCB may, on application from an 
NHS pharmacist (“P”), permit P a temporary change to the days on which or times at 
which P is obliged to provide pharmaceutical services at pharmacy premises, or permit 
temporary closure of those premises, if—  

(a)P gives at least 24 hours notice of the change or closure; and 

(b)the reasons given by P for the request are, in the opinion of the NHSCB, adequate 
reasons. 

(2) The NHSCB need not approve the request in advance of the change or closure, but 
if it does not do so and decides subsequently that P’s reasons are not, in its opinion, 
adequate reasons, then the days on which or times at which P is obliged to provide 
pharmaceutical services at the premises are to revert to the overridden days or times, 
from the day after the date on which that decision is given to P.” 

5.19 I consider that paragraph 27(1) sets out three conditions or tests, which need to be met 
in order for the Appellant to not be in breach of paragraph 23(1). These are:  

5.19.1 establishing that there has been a temporary change to the days on which or 
times at which the Appellant has provided pharmaceutical services, or a 
temporary closure of the premises;  

5.19.2 the Appellant has given at least 24 hours notice of the change or closure; and 

5.19.3 the reasons given by the Appellant for the temporary change or closure are, in 
the opinion of NHS England, adequate reasons. 

5.20 I consider that all three conditions must be met in order for paragraph 27 to apply and 
therefore for the Appellant to be deemed not in breach of paragraph 23. 

5.21 In respect of the first condition, there is no dispute between the parties that there has 
been a change to the days on which or times at which the Appellant has provided 
pharmaceutical services at the pharmacy. I note the application for temporary closures 
during an emergency requiring the flexible provision of pharmaceutical services 
submitted to NHS England by application form dated 27 July 2020. I am mindful of the 
length of time for which the changes have been in place and whether it can be 
considered a temporary change, however I consider that the first condition is satisfied.  

5.22 Regarding condition two, I have considered whether the Appellant gave at least 24 
hours notice of the change. I note from the timeline spreadsheet provided by NHS 
England that the first request to reduce hours appears to have been made on 23 April 
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2020 and that this was agreed by NHS England with the condition that the change 
could not extend beyond 30 June 2020. It is unclear from the information provided 
whether 24 hours notice of the change was given and I am therefore unable to 
determine this point.  

5.23 Regarding condition three, NHS England comments that the regulatory provisions have 
been put in place to enable contractors to make temporary adjustments as an 
emergency measure where, for example, staff may either be isolating of sick due to 
Covid-19. I note NHS England’s view that the Regulations do not provide for a 
pharmacy to reduce its hours due to recruitment issues. 

5.24 I note the Appellant’s view that NHS England is “wrong and and/or unreasonable to 
assert in the Notice that recruitment issues do not constitute an adequate reason for 
[the Appellant] to continue to operate temporarily on reduced hours”. I note the 
Appellant’s explanation that it had employed a pharmacist who had lived in a flat above 
the pharmacy, and who left the Appellant’s employment unexpectedly due to health 
concerns arising from the pandemic. The Appellant states that it has “left no stone 
unturned” in order to find a replacement pharmacist and I note that despite the actions 
the Appellant states that it has taken, it has been unable to fill the vacancy. The 
Appellant considers that it is difficult to see why NHS England has not exercised its 
discretion reasonably in allowing the Appellant to continue to operate the pharmacy on 
reduced hours due to circumstances caused by the pandemic.  

5.25 I am of the view that a problem with the staffing of a pharmacy is not a reason beyond 
the control of the Appellant as to why the Appellant is not able to provide 
pharmaceutical services during its core or supplementary hours. Staffing levels of the 
pharmacy are not beyond control of the Appellant as the arrangements and the number 
of the pharmacists employed either as relief pharmacists or as locums procured to 
cover core contracted hours as well as supplementary hours offered by the Appellant 
are a commercial consideration and a matter for the Appellant to ensure that there is 
sufficient cover.  

5.26 I have sympathy with the Appellant and acknowledge that the pandemic has caused 
many difficulties, including in the recruitment of staff, which I note has been 
acknowledged in the Remedial Notice. However, I am of the view that the reasons 
given for the reduced opening hours were not beyond the Appellant’s control. Therefore 
I consider that NHS England did not act unreasonably in considering that the reasons 
given by the Appellant were not adequate.   

5.27 I am of the view that the Appellant is in breach of paragraph 23(1)(b) of the Regulations. 

5.28 I note the Appellant’s second ground of appeal, namely that it is unreasonable for NHS 
England to expect it to have remedied the breach within 30 days i.e. by 26 September 
2021. I have had regard to the timeline of correspondence provided by NHS England, 
from which it is clear that NHS England had contacted the Appellant as early as 
November 2020 in order to indicate that it should resume the provision of 100 hours as 
soon as possible, and I note the subsequent emails repeating the request, leading up 
to the issuing of the Remedial Notice. In view of this and the overall period of time for 
which the Appellant has been operating with reduced opening hours, I consider that 
the period of 30 days as indicated in the Remedial Notice is reasonable in the 
circumstances.  

5.29 Returning to the issue of good cause, in light of my decision above, that the temporary 
closure for the period in question was not beyond the Appellant’s control and the 
reasons given were not adequate, I consider that the closure was without good cause. 
I therefore consider that NHS England satisfied the requirements for local dispute 
resolution before proceeding with the issue of the Remedial Notice.  

6 Decision 
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6.1 I am of the view that under NHS Resolution’s powers, as set out in paragraph 9(5) of 
Schedule 3 to the Regulations, I may either confirm the decision of NHS England or 
substitute for that decision any decision that NHS England could have taken when it 
took that decision. 

6.2 Pursuant to paragraph 9(5)(a) of Schedule 3 to the Regulations I confirm the decision 
of NHS England to issue the Remedial Notice dated 27 August 2021. 

 

Head of Operations, Primary Care Appeals 


