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1 INTRODUCTION 

1.1 The above Contractor has referred the dispute in relation to its Personal Medical 
Services Agreement for dispute resolution under Paragraph 76 Schedule 5 of the NHS 
(Personal Medical Services Agreement) Regulations 2015 (“the Regulations”). The 
Contractor's PMS Agreement indicates a commencement date of 1 October 2017 and 
I therefore consider that the 2015 Regulations apply to this dispute. 

1.2 The Secretary of State for Health and Social Care has directed that NHS Resolution 
exercise the functions of dispute resolution on his behalf. I, as an authorised officer of 
NHS Resolution, have made this determination. 

1.3 This is an application to determine the reimbursement of current market rent under the 
provisions of The National Health Service (General Medical Services-Premises Costs) 
Directions (the Directions). However, both parties have accepted that the Directions 
apply to this PMS contract and so I am satisfied that I can determine this application.  

2 APPLICATION FOR DISPUTE RESOLUTION 

2.1 By letter dated 7 October 2021 the Contractor applied to NHS Resolution, for dispute 
resolution. 

2.2 I have had regard to the following documents (and any attachments included) made 
available to me in consideration of this matter to ensure the just, expeditious, 
economical and final determination of this dispute: - 

2.2.1 General administrative correspondence between the parties and Primary Care 
Appeals; 
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2.2.2 Letter of application dated 7 October 2021; 

2.2.3 Representations of the Contractor dated 11 January 2022; 

2.2.4 Representations of the CCG dated 14 January 2022; 

2.2.5 Observations of the Contractor dated 14 February 2022; 

2.2.6 Observations of the CCG dated 14 February 2022; 

2.2.7 Letter from the CCG to NHS Resolution dated 28 February 2022; and 

2.2.8 Letter from the Contractor to NHS Resolution dated 9 March 2022. 

2.3 Rosemary Jones of Invicta Chartered Surveyors has been appointed as the 
Contractor’s representative. Mills & Reeve LLP represent the CCG. 

3 BACKGROUND and PRELIMINARY ISSUES 

3.1 The Contractor is the tenant of the Premises under a 25 year lease, the contractual 
term of which expired on 24 December 2020. The lease continues under the provisions 
of the Landlord and Tenant Act 1954 Part II (the Act). I understand that this means that 
the Contractor has a statutory right to renew the holding over lease, subject to the 
landlord’s right to object to renewal on a number of statutory grounds. If the landlord 
does not object, the terms of any renewal lease will be agreed between the landlord 
and Contractor or, in default of agreement, will be determined by the court based on 
assumptions contained in the Act.  

3.2 The Contractor and landlord have agreed heads of terms for a new lease (the new 
lease) of the Premises which include a rent of £220,250.00. The CCG is of the view 
that the current market rent for the new lease should be £167,250.00 based on advice 
from the District Valuer (DV) and has not approved the new lease for reimbursement 
under the Directions on the basis that it does not represent value for money.  

3.3 Ms Jones, on behalf of the Contractor, submitted that the following issues would need 
to be resolved before the referral could move on to determine the appropriate level for 
current market rent for the proposed new lease: 

3.3.1 does NHS Resolution have jurisdiction in this case; 

3.3.2 assuming it does, has Local Dispute Resolution has been exhausted, and if 
not, a time table for compliance with the Local Dispute Resolution Protocol 
should be fixed; and 

3.3.3 which of the 2004 or 2013 version of the Directions applies to the dispute, as 
the Contractor has been in receipt of reimbursement since before 1 April 2013.  

3.4 This determination will deal with these preliminary issues.  

4 PARTIES SUBMISSIONS 

The Contractor’s application 

4.1 The Contractor wishes to appeal against the level of current market rent for the new 
lease notified by the CCG in its letter of 8 June 2021, being £167,250. In order to do 
this the Contractor asks NHS Resolution to consider the preliminary issues first.   

4.2 It is the Contractor’s submission that negotiations between the landlord and Contractor 
began in 2018 to surrender the holding over lease and put in place a new lease. The 
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landlord was to undertake significant works to the Premises “…to address age and 
obsolescence and improve the management of infection control…”. Heads of terms for 
the new lease were agreed between the landlord and Contractor in March 2020 with 
rent of not less than £267.75/sqm to be determined on a first day rent review.  

4.3 The heads of terms were sent to the CCG for approval. The CCG engaged the DV to 
provide advice on whether the new lease represented value for money. The DV 
prepared a report dated 14 October 2020 which provided his opinion that: 

4.3.1 The new lease did not represent value for money in accordance with paragraph 
31 of the Directions, for a number of reasons including the level of rent and the 
proposed day 1 rent review, as this would prevent the CCG from determining 
whether the rent was within their budgetary constraints and represented good 
value for money. 

4.3.2 the rent agreed between the Contractor and landlord of not less than 
£267.75/sqm was above market levels and the DV determined that a rent of 
£247.50/sqm (or £167,250 pa including parking spaces) was appropriate.  

4.4 The Contractor was invited to provide comparable evidence to support its higher 
valuation. After considering this evidence the DV did not change his valuation. Before 
a formal appeal and further evidence could be submitted, the DV advised the CCG that 
there was no mechanism in the Directions for the contractor to appeal the current 
market rent valuation prepared on behalf of the CCG in circumstances where there was 
a lease renewal. The Contractor disagreed and received legal advice to the effect that 
a right of appeal stems from the provisions of the PMS contract.  

4.5 It is the Contractor’s submission that the DV’s valuation is “significantly below the level 
of rent supported by comparable evidence.” The Contractor submits that the correct 
level is £220,250. It is also submitted that current market rent reimbursement at the 
level assessed by the DV would make the improvement works the landlord had 
proposed unviable.  

4.6 A determination is therefore sought on the three preliminary issues listed in 3.3 above.   

Representations 

CCG’s representations 

4.7 Mills & Reeve provide background to the occupation of the Premises and to the 
Contractor’s PMS contract effective from 1 October 2017. They note that at paragraph 
5.2 of Schedule 2 of the PMS contract “Payments of Premises Costs Reimbursement 
shall be in accordance with the terms of The Premises Costs Directions.” Mills & Reeve 
suggest that this reference is to the Premises Costs Directions 2013 as there is 
reference to this elsewhere in the PMS contract. They also note that paragraph 5.4 
requires that should the Contractor require a contribution to the costs of improvements 
to premises under the Directions, the Contractor must obtain the CCG’s consent before 
works are commenced.  

4.8 The CCG was asked to approve the heads of terms for the new lease in or around 
March 2020 and instructed the DV to provide an opinion on whether the terms 
represented value for money, using the methodology required in the Directions. The 
DV concluded that the current market rent is £167,250 (£247.50/sqm) after the 
improvements proposed by the landlord and should be subject to 5 yearly rent reviews 
(rather than the 3 yearly reviews agreed in the heads of terms). 

4.9 It is submitted that the CCG considered the DV’s report and concluded that the heads 
of terms for the new lease did not represent value for money as the proposed rent was 
higher than the rent under the current lease and higher than current market rent. It 
could not be justified as it would (paragraph 23 of the Representations); 



5 

 

4.9.1 “…be above market rent in contravention to the sums that are payable under 
the Premises Costs Directions…” 

4.9.2 “…cause budgetary problems for the CCG…” 

4.9.3 “…act as an inaccurate comparable in rent reviews for other medical centres”. 

4.10 When the Contractor challenged the decision not to approve the new lease the DV 
engaged with the landlord’s representative to see if agreement could be reached on 
the level of rent. Following these discussions the DV produced an updated report (24 
May 2021) in which his opinion was unchanged from paragraph 4.3 above.  

4.11 The CCG considered this updated advice and concluded that the new lease on the 
heads of terms did not represent value for money. The CCG wrote to the Contractor on 
8 June 2021 confirming the DV’s valuation and suggesting amendments to the heads 
of terms which the DV had proposed and which would allow the DV to recommend 
acceptance.  

4.12 The Contractor wished to appeal this decision and the CCG initially accepted the 
appeal. After advice from the DV the CCG advised the Contractor that there was no 
right of appeal. The Contractor did not accept this.  

4.13 By a letter dated 2 September 2021 the CCG confirmed that it had taken legal advice 
which confirmed it was entitled to use its discretion under paragraph 31 of the 
Directions to refuse an application for rent reimbursement where the lease did not 
represent value for money. It offered to meet the Contractor and its representative to 
explore options. The letter also asked whether the Contractor was prepared to accept 
the amendments to the heads of terms suggested in the letter of 8 June 2021. It was 
noted that before the CCG could approve a lease as value for money it must be 
confident that it has considered the final terms agreed between the Contractor and 
landlord.  

4.14 Mills & Reeve confirm that the CCG remains of the view that the proposed new lease 
does not represent value for money but would be prepared to reconsider the application 
for reimbursement should new heads of terms be negotiated between the landlord and 
Contractor.  

4.15 With respect to the three preliminary issues, the CCG submits as follows; 

4.15.1 Jurisdiction. NHS Resolution may accept the application for dispute resolution 
because the PMS contact is an NHS contract to which section 9 of the NHS 
Act 2006 applies, so that disputes are to be resolved through NHS Resolution. 
The dispute is about the CCG’s decision not to reimburse, rather than the DV’s 
assessment of current market rent. Paragraph 31 of the Directions is engaged 
as the CCG is required to approve a new or varied lease for reimbursement 
“having regard to budgetary targets among other considerations and consulting 
with the DV where appropriate”. An assessment by the DV is not mandatory. 
There is no reference to current market rent in Paragraph 31 as the question 
of current market rent does not arise until there has been an approval of the 
initial reimbursement application under Paragraph 31. It is submitted that the 
decision on approval is subjective and at the discretion of the CCG and NHS 
Resolution should not interfere with this decision unless it is irrational. On the 
Wednesbury principles it is not the case that the decision was so unreasonable 
that no reasonable authority could ever have come to it. The decision was not 
irrational. The CCG considered the matter fully in accordance with Paragraph 
31 of the Directions and with assistance from the DV. The CCG submits that if 
the decision was considered irrational the matter should be referred back to 
the CCG to review its decision in light of Paragraph 31 of the Directions and 
paragraph 5.4 of Schedule 2 of the PMS contract. It is noted here that the 
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Contractor has not responded to the DV’s proposed amendment to the heads 
of terms for the new lease.  

4.15.2 Local Dispute Resolution. It is submitted that Local Dispute Resolution has not 
been entered into, or if it has arisen informally, then it has not been completed. 
The CCG has not instructed the DV to engage in Local Dispute Resolution and 
has not dealt with the Contractor or landlord directly and any discussion 
between the DV and landlord’s agent were outside the Local Dispute 
Resolution protocol.  The CCG has not received a final draft of the new lease. 
It is submitted that the DV’s report is to guide the CCG in its assessment 
(together with other factors) of whether the new lease represents value for 
money. It is not a formal valuation.  

4.15.3 Directions. It is submitted that the 2013 version of the Directions applies and 
that, as the Contractor has been receiving reimbursement under Part 5 
(recurring premises costs) since before April 2013, the transitional provisions 
in Paragraph 56 mean that it is the 2004 version of the Directions that applies 
to the Contractor’s application for rent reimbursement. It is submitted that in 
this case the differences in the versions are not material.  

The Contractor’s representations 

4.16 With respect to the three preliminary issues, the Contractor submits as follows; 

4.16.1 Jurisdiction. The dispute arises out of a PMS contract. Section 9(6) of the NHS 
Act 2006 allows either party to a PMS contract to refer a dispute to the 
Secretary of State. Part 13 of the Regulations sets out the procedure to be 
followed. The contractual right to resolution of disputes is set out in the PMS 
contract effective from 1 October 2017. In particular the reimbursement in 
dispute is governed by the Directions. Therefore NHS Resolution has the 
jurisdiction to determine the dispute.  

4.16.2 Local Dispute Resolution. It is submitted that the remaining dispute relates 
solely to the level of current market rent assessed by the DV and that Local 
Dispute Resolution has been exhausted. The DV has advised the CCG on the 
value for money aspects of the new lease and the contractor was able to submit 
comparables to the DV when he produced a current market rent valuation far 
below the rent agreed between the landlord and Contractor. When the DV did 
not increase his valuation after considering these comparables at first the CCG 
invited the Contractor to appeal the decision and then informed them that there 
was no grounds for an appeal. It is submitted that in this way the CCG has 
closed the door on Local Dispute Resolution. In addition, it is submitted that 
the DV has considered the valuation three times, having been provided with 
the Contractor’s comparables, so there is nothing to be gained by delaying 
dispute resolution. It is submitted that time is pressing for the Contractor as 
lease renewal proceedings are live in the County Court.  

4.16.3 Directions. Because the Contractor has been in receipt of reimbursement 
under the Directions since well before 1 April 2013, it is submitted that the 2004 
version of the Directions applies when assessing reimbursement.  

Observations 

CCG’s observations 

4.17 On behalf of the CCG, it is observed that the Contractors frame the dispute as relating 
to the appropriate level of current market rent. Mills & Reeve state that this is incorrect 
as the CCG has not approved the application for reimbursement under Paragraph 31 
of the Directions, so that the question of the appropriate level for current market rent 
does not arise.  
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4.18 The CCG submits that the contractor’s assertion that the “…remaining dispute relates 
solely to the level of Current Market Rent…” is incorrect. The CCG’s submission that it 
has a discretion to approve an application for reimbursement and that that discretion 
should not be interfered with unless it is irrational, is repeated. So long as the decision 
is not irrational, the matter should be closed. If the decision is considered irrational, it 
should be remitted back to the CCG to review the decision. It is noted that in addition 
to the Directions, the CCG has discretion under paragraph 5.4 of Schedule 2 of the 
PMS contract to approve the proposal put forward by the contractor and its landlord.  

4.19 The CCG does not accept the Contractor’s representation that it sought to engage with 
the CCG to resolve the dispute. It is submitted that several offers to meet to explore a 
negotiated settlement were made by the CCG and not taken up by the contractor. 
Similarly the CCG does not accept the Contractor’s representation that it “…effectively 
closed the door on any further negotiations…”.  

4.20 The Contractor’s representation that the DV did not negotiate once comparables were 
produced by the Contractor is disputed. It is submitted that requests from the CCG for 
further information were repeatedly ignored and that Ms Jones confirmed on behalf of 
the Contractor in an email on 20 September 2021 that the DV and the landlord had had 
direct discussions.  

4.21 Mills & Reeve note that the terms for a new lease which the landlord has included in its 
notice under S25 of the Act are different to those contained in the heads of terms 
provided to the CCG. It is also noted that the landlord’s decision to begin lease renewal 
proceedings is independent from the dispute resolution application to NHS Resolution. 

4.22 Mills & Reeve confirm agreement with the Contractor’s submission that it is the 2004 
version of the Directions which applies to the dispute and add that as Part 2 of Schedule 
2 to those Directions will apply to the valuation process, the actual terms of the lease 
will fall to be valued. For example, it is submitted that that means that valuation should 
be undertaken on the basis that use is restricted to a doctors’ surgery.  

The Contractor’s observations 

4.23 Ms Jones states that she was not made aware of the CCG’s letter of 2 September 2021 
(which proposed amendments to the heads of terms) until 5 January 2022 but 
maintains that it does not materially change the underlying issue, which is the 
appropriate level of current market rent once the landlord has undertaken the 
improvement works. It is confirmed that since receiving the CCG’s Representations the 
landlord has indicated that it is willing to alter the rent review pattern and accept the 
DV’s valuation of £167,250 for initial rent, which will be subject to a review on the first 
day of the new lease, reflecting the landlord’s works.   

4.24 It is submitted that the DV’s requests for clarification of some of the proposed terms of 
the new lease indicate that he misread or misunderstood the heads of terms. It is 
submitted that the proviso in the heads of terms that unless otherwise stated “…the 
lease terms are to remain the same as the current leases save for updates in legislation 
and modern lease provision…” means that further clarification was not required. I note 
that on page 7 of its Observations the Contractor takes the opportunity to provide 
clarification of what altered terms might be acceptable. 

4.25 Paragraph 31 of the CCG’s Representations deals with the DV’s reassessment of 
current market rent after October 2021 when the referral had been made to NHS 
Resolution. However, when referring to paragraph 31 of the CCG’s Representations, 
the Contractor’s Observations relate to the CCG’s letter of 8 June 2021, asserting that 
the letter of 8 June 2021 indicates in principle approval of the new lease, subject to 
determination of the disputed current market rent. 

4.26 The Contractor takes issue with the CCG’s statement at paragraph 35 of its 
Representations that it would reconsider an application for reimbursement “…in the 
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event that new heads of terms are negotiated…”. The Contractor maintains that the 
heads of terms do not need to be renegotiated as the only real object the CCG has is 
to the level of rent.  

4.27 The Contractor does not accept, as the CCG suggest in paragraph 39 of its 
Representations, that the dispute is about the decision not to approve the 
reimbursement for the new lease and repeats its contention that the dispute is in 
relation to the DV’s current market rent valuation. 

4.28 The Contractor takes issue with the CCG’s submission at paragraph 43 of its 
Representations, that the DV report is not the only factor to be considered when 
determining an application for reimbursement under Paragraph 31 of the Directions. 
Ms Jones points to an email from Kasia Gaj at the CCG which states “The CCG is 
obliged to accept the DV’s assessment and the VFM report…”.  

4.29 The Contractor does not accept that the CCG has acted rationally. It is submitted that 
is it irrational for the CCG to accept the irrational valuation of the DV. It is submitted 
that the decision was “…so unreasonable that no reasonable authority could ever have 
come to it…” under the Wednesbury principles. The Contractor further submits that the 
decision is irrational because the Contractor could refuse to accept a lease imposed by 
the court through the Landlord and Tenant Act 1954 process, leaving all its patients 
without a GP practice. In addition the improvements facilitated by the new lease are to 
provide a safe environment for patients.  However, the Contractor does not wish the 
CCG to re-open its consideration, it wishes a determination of current market rent 
based on the heads of terms already provided. It does not accept that a referral back 
to the CCG will achieve a satisfactory resolution as the DV (on whom the CCG relies) 
has looked at valuation three times. Time is pressing on the Contractor because of the 
lease renewal process in court.   

4.30 In response to the CCG’s submission that whether the new lease is considered a new 
lease or a variation of the existing lease, that in either case Paragraph 31 of the 
Directions is engaged so that prior CCG approval is required for the terms, the 
Contractor argues that this narrow interpretation should not apply to the dispute which 
relates to a renewal lease where the PMS contract requires the Contractor to provide 
services from the Premises and requires the CCG to reimburse rent for the Premises 
under the Directions.  

4.31 The Contractor observes that while the CCG’s Representations point out that a draft 
lease has not been provided by the Contractor, the CCG had never requested such a 
draft. It is the Contractor’s belief that the CCG had enough information in the heads of 
terms and the original lease to take a view on current market rent.  It is Ms Jones 
experience that the final draft lease is only released to the CCG “…for a final check by 
the District Valuer and approval.” 

5 CONSIDERATION 

5.1 The first issue to consider is whether NHS Resolution has jurisdiction to deal with this 
dispute. Although this was framed by the Contractor in its referral as one of the issues 
between the parties, in fact they now agree that NHS Resolution does have jurisdiction 
under the NHS Act 2006 and the Regulations to determine disputes of the kind 
encompassed by this referral. I am satisfied that NHS Resolution does have such 
jurisdiction. 

5.2 What remains in contention is the precise nature of this dispute. The Contractor 
maintains that it is a dispute as to the appropriate current market rent for the proposed 
new lease of the Premises and that in order to move on to deal with this valuation 
dispute, the three preliminary issues must be determined. The CCG argues that this is 
a dispute about its decision making when using its discretion in considering an 
application for rent reimbursement under Paragraph 31 of the Directions, so that the 
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question of what is an appropriate current market rent in Paragraph 32 of the Directions 
is not engaged if the application for reimbursement is refused.  

5.3 It is the CCG’s position that unless it has used this discretion irrationally then NHS 
Resolution should not interfere with the decision. If the decision is irrational it should 
be remitted back to the CCG to review its decision (paragraph 53 of the 
Representations). The CCG maintains that the decision was not irrational using the 
Wednesbury principle of “so unreasonable that no reasonable authority could have 
ever come to the decision” as the CCG had considered the matter fully in accordance 
with Paragraph 31 including consulting the DV on multiple occasions.   

5.4 It is my view that I have not been provide with enough information to support the CCG’s 
submission (as per 4.9 above) that it has considered the matter fully in accordance with 
Paragraph 31 of the Directions.  

5.5 I have been provided with evidence that the DV was asked to provide multiple 
valuations and an opinion on whether the new lease represented value for money 
within the definition of Paragraph 31(b) of the Directions, but I have not seen evidence 
of the internal process within the CCG for satisfying itself (once it had consulted with 
the DV) whether the terms of the new lease represented value for money. In its letter 
of 2 September 2021 to the Contractor the CCG simply states “In this particular 
scenario, the CCG is not satisfied that the new lease represents value for money 
following consultation with the District Valuer…” without elaborating on the CCG’s 
decision making process. Further, I have not seen any evidence that the CCG 
considered the application “having regard, amongst other matters, to the budgetary 
targets it has set for itself” as additionally required by Paragraph 31. For example, there 
is no evidence of whether consideration was given to: the effect that refusing to 
reimburse rent would have on the provision of services to patients; whether the 
significant improvement works were required, properly specified or could be funded in 
another way, and what effect the parallel lease renewal proceedings between the 
landlord and Contractor would have, particularly if the court ordered a lease that the 
Contractor could not accept in light of the CCG’s refusal to approve reimbursement.  

5.6 It is the Contractor’s submission that the CCG has acted irrationally. In its 
Representations the Contractor submitted that the only issue remaining in dispute 
between the parties is the level of current market rent appropriate for the new lease as 
detailed in the heads of terms. In its Observations the Contractor goes further and 
makes what seems to be a new claim that the CCG’s letter of 8 June 2021 indicates in 
principle approval of the new lease, subject to determination of the disputed current 
market rent. I would remind the parties that Observations should not be used to 
introduce new arguments. In any event I do not accept that this was the effect of the 
letter. It was sent in the context of on-going discussions relating to current market rent 
valuation only and I note contains counter proposals for terms for the new lease.  

5.7 I also note that the Contractor has not provided the CCG with a final agreed version of 
the new lease and that no request for the same was received from the CCG. The heads 
of terms set out a limited number of terms of the new lease in limited detail (save for 
the break clause which was set out in full) and swept up the rest  “…as per the current 
lease save for updates in legislation and modern lease provision.” Given that the 
current lease was completed in 1996 I would expect updating to be significant. In order 
to provide the CCG with a full picture of the agreement between the Contractor and its 
landlord, so that, among other things, the CCG can assess the precise valuation, 
budgetary and security of tenure considerations, I would expect the Contractor to 
provide to the CCG with a final draft version of a proposed new lease before a final 
decision can be taken.  

5.8 I am also not persuaded that the only issue in dispute between the parties is the proper 
value for current market rent. Even without a final draft lease for the CCG to consider 
in detail, there were still fundamental issues in dispute between the parties relating to 
the suggested amendments contained in the CCG’s letter of 8 June 2021. Even at the 
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point of its Observations, the Contractor was seeking clarification of the position on rent 
and rent review. I also note that the terms proposed by the landlord in the S25 Notice 
differ from the heads of terms. Rent is put at £211,250 and the updating and 
modernisation requirement contained in the heads of terms is amplified by a reference 
to “reasonable” and “the inclusion of the landlord’s standard sustainability provisions”.  

5.9 The Contractor says this dispute should not be remitted to the CCG to consider its 
decision or sent back for Local Dispute Resolution to be completed because the lease 
renewal proceedings will be progressing through the court incurring unnecessary costs. 
It is regrettable that the landlord felt it necessary to trigger the court process. As I 
understand it, the landlord’s position was protected by the service of the S25 Notice 
(so that any rent increase is backdated to the date for termination of the original lease 
specified in that notice) so that it was open to the landlord to agree to postpone the 
issue of court proceedings while the landlord, Contractor and CCG tried to agree terms. 
I cannot allow the parallel dispute resolution process between the landlord and 
Contractor to dictate NHS Resolution’s approach to the dispute between the Contractor 
and the CCG.  

5.10 I note that while the Contractor submits that the CCG’s decision is irrational it does not 
want the decision to be remitted back to the CCG, it wishes to move straight to an 
adjudication on current market rent. The Contractor argues that this should be possible 
because this is a lease renewal rather than a new surgery or relocation and so the 
considerations of Paragraph 31 of the Directions are too narrow. We should consider 
Paragraph 5 of Schedule 2 to the PMS agreement which requires the CCG to reimburse 
rent under the Directions. However, to accede to this request, NHS Resolution would 
be required to overturn the CCG’s decision and approve the new lease based on the 
heads of terms provided and the DV’s valuations and no evidence of the other factors 
that may need to be considered. This would not be appropriate.  

6 DECISION 

6.1 With respect to the preliminary issues at 3.3 above, I determine as follows: 

6.1.1 Jurisdiction. NHS Resolution has jurisdiction to determine the dispute under 
Regulation 76 of the Regulations. I further determine that the dispute is in 
relation to the CCG’s decision to refuse the Contractor’s application for 
premises costs reimbursement for the proposed new lease. I accept the CCG’s 
submissions that the question of the appropriate value for current market rent 
under Paragraph 32 of the Directions does not arise until the CCG has 
approved an application for reimbursement under Paragraph 31. In this case 
the application has not been approved and so it must be that refusal which is 
in dispute. As far as that refusal is concerned, the CCG has not provided 
evidence of its consideration process beyond accepting advice from the DV. I 
do not accept that the CCG has established that it has fully complied with its 
duty to consider the application. I therefore determine that the Contractor’s 
application for reimbursement under Paragraph 31 of the Directions is 
remitted back to the CCG for consideration.   

6.1.2 Local Dispute Resolution. Local Dispute Resolution will need to be 
incorporated into the remitted decision process. Both parties have referred 
to the Protocol for Local Dispute Resolution for the Determination of Current 
Market Rent (Protocol). This deals with valuation under Paragraph 32 of the 
Directions, so whilst it might provide useful guidance on valuation for the rent, 
any other terms of the new lease that are not agreed will need to be the subject 
of a process of negotiation agreed between the parties. In particular, it seems 
that detailed discussions are required in relation to the need, scope, cost and 
financing of the proposed improvement works. In addition to the process 
required by the Protocol to assist in settling the level of current market rent, I 
would expect as a minimum the parties to have complied with the following 
steps: 
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6.1.2.1 Contractor to produce to the CCG the draft lease agreed with the 
landlord within 14 days of this determination; 

6.1.2.2 CCG to produce a schedule of unacceptable terms, including 
reasoning within 14 days of receiving the draft lease; 

6.1.2.3 Contractor to provide its comments on the CCG schedule of 
unacceptable terms within 14 days of receipt of the schedule; and 

6.1.2.4 Parties to meet in person or virtually (possibly with landlord) to try to 
narrow any remaining areas of dispute within 10 weeks of the date of 
this determination.   

6.1.3 Which version of the Directions applies? Both parties have submitted that it is 
the 2004 version of the Directions that applies to this dispute, on the basis that 
the Contractor was in receipt of payments under the Directions before 1 April 
2013.  

I note the application of the Directions by virtue of contractual agreement as 
the commissioning contract in place between the parties is a PMS Agreement. 
At clause 1.2.11 of the PMS Agreement it states that, unless the context 
otherwise requires, reference to any statute, statutory provision or direction 
includes a reference “…as from time to time amended, …(whether before or 
after the date of this Agreement)…”. I further note that Premises Costs 
Reimbursement under paragraph 5.2 of Schedule 2 “…shall be in accordance 
with the terms of The Premises Cost [sic] Directions.”  There is no definition of 
The Premises Cost Directions, despite this term being capitalised in paragraph 
5.2 of Schedule 2. Paragraph 5.3 mentions “…Premises Cost [sic] Directions 
2013 as amended” and paragraph 5.4 refers to “…the Premises Costs 
Directions…” with respect to improvements.   I do not think there is sufficient 
here to warrant a departure from the position that the latest version of the 
Directions applies to the dispute.  

In the circumstances I interpret these provisions to mean that the 2013 version 
of the Directions must apply.  

 

Head of Operations, Primary Care Appeals 


