
   

  

 
NHS Resolution is the operating name of NHS Litigation Authority – we were established in 1995 as a Special 
Health Authority and are a not-for-profit part of the NHS. Our purpose is to provide expertise to the NHS on resolving 
concerns fairly, share learning for improvement and preserve resources for patient care. To find out how we use 
personal information, please read our privacy statement at https://resolution.nhs.uk/privacy-cookies/primary-care-
appeals/ 
 

 

 
 
1 April 2022 
 
FILE REF:    SHA/24668 
 
 
 
 
 
DECISION MAKING BODY:  NHS COMMISSIONING BOARD (“NHS ENGLAND”) 
 
GMS CONTRACTOR:    DR KAPACEE 
     THEOMED LIMITED 
     THEOBALD MEDICAL CENTRE 
     121 THEOBALD STREET 
     BOREHAMWOOD 
     HERTFORDSHIRE 
     WD6 4PT 
 
 
DISPUTE RESOLUTION:  NATIONAL HEALTH SERVICE (GENERAL MEDICAL  
     SERVICES CONTRACT) REGULATIONS 2015 
 
RE:      APPLICATION FOR DISPUTE RESOLUTION WITH  
     REGARD TO COVID-19 VACCINATION  
     PROGRAMME 2020/21 – ENHANCED SERVICES  
     SPECIFICATION 2020/21 
 
 

1. Outcome 

1.1 I am satisfied that, having had regard to all of the information provided by both parties, 
the CCG can decline to pay the Contractor as they had not signed up to partake in the 
Enhanced Service Specification “Covid-19 vaccination programme 2020/21”. 

1.2 I am satisfied that the CCG was entitled to ask for information from the Contractor to 
ensure that patients were offered the Covid-19 vaccination.   

1.3 I note that neither party has submitted a claim for interest with regard to this dispute so 
I make no determination in this regard. 
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1. INTRODUCTION 

1.1 Herts Valley CCG (“the CCG”) on behalf of NHS England has referred the matter in 
relation to the Contractor’s General Medical Services (“GMS”) Contract for dispute 
resolution under the provisions of paragraph 99 of Schedule 6 of the National Health 
Service (General Medical Services Contracts) Regulations 2015 (the “Regulations”). 

1.2 The contract is not an NHS contract.  The Contractor has, however, agreed to NHS 
Resolution’s jurisdiction to deal with the dispute. 

1.3 The Secretary of State for Health and Social Care has directed that NHS Resolution 
exercise the functions of dispute resolution on his behalf. I, as an authorised officer of 
NHS Resolution, have made this determination. 

2. APPLICATION FOR DISPUTE RESOLUTION 

2.1 By email dated 3 December 2021 the CCG applied to NHS Resolution, for dispute 
resolution. 

2.2 I have had regard to the following documents made available to me in consideration of 
this matter to ensure the just, expeditious, economical and final determination of this 
dispute: 

2.2.1 Application email from the CCG dated 3 December 2021 with supporting 
information; 

2.2.2 Email from the CCG dated 17 December 2021 with regard to the process for 
the application for dispute resolution; 
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2.2.3 Email from the Contractor dated 17 December 2021 providing agreement to 
NHS Resolution’s jurisdiction to deal with the dispute; 

2.2.4 Email from the CCG dated 17 January 2022 enclosing agreement from the 
Contractor to NHS Resolution’s jurisdiction to deal with the dispute; 

2.2.5 Email from the CCG dated 21 January 2022 with regard to the process of the 
application for dispute resolution; 

2.2.6 Email from the CCG dated 25 January 2022 seeking an extension of time to 
provide representations; and  

2.2.7 Email from Contractor dated 12 January 2022 advising that no representations 
will be made. 

3. NHS ENGLAND’S APPLICATION 

3.1 In an email of 3 December 2021, the CCG stated: 

“I am sending the attached information to make an application under formal dispute 
resolution.  

This application concerns a GP contractor who holds a General Medical Services 
(GMS) contract (see attached a scanned copy of the GMS contract held by); 

Dr Kapacee, Theomed Limited, Theobald Medical Centre, 121 Theobald 
Street, Borehamwood, Hertfordshire, WD6 4PT.  Email; 
kapacee@hotmail.com (personal) or theobald.centre@nhs.net (generic 
practice email contact) 

THE APPLICANT is Herts Valley CCG, the CCGs main contact is; Michelle 
Campbell, Assistant Director of Primary Care, Herts Valley CCG, The Forum, 
Marlowes, Hemel Hempstead, HP1 1DN.  Email; michelle.campbell5@nhs.net 

The CCG are fully delegated primary care commissioners and have referred this matter 
via the Head of Commissioning at NHSEI East of England region. 

Attached is a zipped file containing a full chronology to support this application and all 
of the associated documents in relation to the actions and final decision taken by the 
CCG. 

I also attach a copy of the Covid-19 Enhanced Service specification (ref; C1407 update 
200921).  

The applicant would like this application considered in order to determine that the 
CCGs decision not to pay the GP contractor was lawful and correct as the GP 
contractor had not complied with the requirements of the Covid-19 vaccine enhanced 
service specification, namely; 

6.3 All GP practices participating in this ES must ensure that they collaborate 
with other GP practices in the PCN Grouping in accordance with the 
Designation Process and agree (prior to participating in the ES) the site to be 
nominated as the Designated Site for delivering vaccinations under this ES. 

6.4 All GP practices must have in place a COVID-19 ES Vaccination 
Collaboration Agreement signed by all collaborating GP practices in its PCN 
Grouping by no later than the day before the date of the first administration of 
the vaccinations that sets out the clinical delivery model (i.e. how clinics are 
delivered and responsibility is shared between the GP practices within the PCN 

mailto:michelle.campbell5@nhs.net
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Grouping) deployed by the PCN Grouping and as a minimum contains 
additional provisions in relation to the following…………… 

And that the CCG has acted lawfully by accessing the GP contractor’s practice 
patient list in order to ensure that patients were offered the Covid-19 
vaccination;  

GMS contract clause; 

16.8. Provision of information 16.8.1. Subject to clause 16.8.2, the Contractor 
must, at the request of the Board, produce to the Board or to a person 
authorised in writing by the Board or allow it, or a person authorised in writing 
by it, to access, on request: (a) any information which is reasonably required 
by the Board for the purposes of or in connection with the Contract; and (b) 
any other information which is reasonably required in connection with the 
Board’s functions.  

I also attach separately the outcome letter sent to the GP contractor dated 6 August 
2021 confirming the outcome of the local dispute resolution stage following the meeting 
held on 20 July 2021. Please accept this as the supporting statement as this fully sets 
out the nature and circumstances of the dispute and refers to the appropriate GMS 
contract and Covid-19 vaccine enhanced service clauses. 

The CCG confirm that the local dispute resolution process has been exhausted and the 
GP contractor has also confirmed they wish to proceed to formal resolution stage. 
Please note that the CCG have taken legal advice in respect of this ongoing dispute 
with the GP contractor. 

Please advise if you require any further information in order to consider this 
application.” 

3.2 I note the various references to the CCG in this application for NHS dispute resolution 
and that the “CCG are fully delegated primary care commissioners and have referred 
this matter via the Head of Commissioning at NHSEI East of England region.”  I have 
assumed that the CCG has provided administrative support to the Commissioner which 
is set out as “the Commissioner (NHSE)” throughout the ES Specification.  

3.3 The letter of 6 August 2021 from the CCG to the Contractor states: 

“COVID-19 vaccination programme 2020/21 – Enhanced Services (“ES”) Specification 
(the “Specification”) 2020/21 

Further to the local resolution meeting held on 20 July 2021 at 14.30hrs via teams to 
discuss your dispute on the Covid Vaccine Enhanced Service (ES) payments and 
specifically for phase 1 and 2 of the programme.  

The meeting was set up in response to your letter of 16 May 2021 following receipt of 
the CCGs letter of 23 March 2021. At your request Michael Harrison, Co-Chief 
Executive of Bedfordshire and Hertfordshire Local Medical Committee was in 
attendance.  

The meeting was helpful for both parties to have an opportunity to listen and discuss 
the situation. As agreed I am writing to confirm the outcome of the meeting. 

The meeting was an opportunity to clarify your misunderstanding that Theobald 
was given the option of entering into a Collaboration Agreement (CA) with 
Herts Health Ltd a GP Federation. This is incorrect Schopwick Surgery a 
member practice of HertsFive PCN and a GMS contractor was willing to enter 
into a CA with Theobald Medical Centre to enable your practice to join the PCN 
grouping to provide the covid vaccine enhanced service (ES). 



5 

 

Prior to Theobald entering into discussion with HertsFive, the PCN had agreed 
to sub-contract the vaccine service to Herts Health Ltd. The CCG 
acknowledges that Theobald is not a member of Herts Health Ltd and all 
practices in HertsFive PCN are. As we discussed the offer made to Theobald 
was the same, consistent and equitable offer made to HertsFive practices. The 
offer included reimbursement at the same rate as member practices, any 
profits made from the vaccination programme would be shared equitably with 
all practices including Theobald. The PCN offered Theobald an open book 
review of finances at 4-6 weeks into the programme and once the PCN would 
have a better understanding of staffing costs. Theobald declined the offer as 
was its right to do, leaving the practice to enter into dialogue with another PCN 
grouping to be eligible to sign up to the enhanced service. 

As outlined in previous correspondence and discussed at the meeting the CCG 
denies the allegation by DK that it supported an abusive offer. The CCG 
maintains the contractual position, that it did not have an obligation to place 
Theobald in a PCN grouping for the vaccine ES. The onus rested solely on 
Theobald to join a PCN grouping to be eligible to take part in the ES and access 
the associated ES payments. The LMC also clarified this point. 

On the basis that Theobald did not meet the eligibility criteria to sign up to the 
ES, the CCG had to make alternative arrangements for its patients to access 
the vaccination programme. As discussed the vaccination centres were set up 
at pace during the pandemic a total of 28 centres were mobilised across the 
ICS with the priority to ensure patients had access to vaccinations commencing 
with the most vulnerable patient cohorts. 

The CCG clarified the requirement on Theobald to comply with the terms of the 
GMS contract, clause 16.8 for the practice to co-operate and provide all 
information reasonably required to facilitate the vaccination of vulnerable 
patients. The vaccine programme was and is a national priority and therefore 
imperative that information is provided as reasonably required to support 
patients being contacted for vaccination purposes. 

The CCG acknowledges that Theobald did provide the information requested 
in compliance with the GMS contract. As discussed, the CCG incurred 
additional management time and resource to enable this, including providing 
advice and support to Theobald practice manager. The CCG manager also 
spent time responding to the 27 concerns and complaints received from 
Theobald patients or their relatives on accessing the vaccinations. On the basis 
Theobald did not meet the eligibility criteria to sign up to the ES the practice is 
not entitled to payment for providing the information. 

The CCG disputes the claim by DK that its actions were unlawful and abusive. 
DK is unable or unwilling to acknowledge his responsibility to enter into a 
Collaboration Agreement to be able to sign up and meet the terms of the ES. 

I have attached the notes of the meeting; the notes include our discussion on the 
options for Theobald to take part in phase 3 of the covid vaccine ES programme. 

We were unable to resolve the dispute by local resolution. You may now want to refer 
this matter to NHS England (East) region. Please confirm that and I will make contact 
with the region.” 

4. Representations 

4.1 In an email of 12 January 2022 the Contractor confirmed receipt of the application for 
dispute resolution and advised that they did not wish to make any additional 
representations at this stage. 
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4.2 The CCG in an email of 25 January 2021 requested an extension of time to submit 
representations.  The extension of time was granted however the CCG did not submit 
any representations. 

5. Observations 

5.1 Given that neither party had made representations on the application for dispute 
resolution there was nothing on which either party could provide observations. 

6. CONSIDERATION 

6.1 I note from the information provided to me that the application for dispute resolution 
has been made within the time limits as set out in the Regulations. 

6.2 I note that the application has been made by the CCG.  I also note that the Contractor 
has elected to not be a Health Service Body and therefore the GMS Contract that they 
hold is not an NHS contract.  I note that by email of 17 December 2021 the Contractor 
has agreed to the referral of the application by the CCG and has agreed to NHS 
Resolution’s jurisdiction to deal with the dispute. 

6.3 I note that by letter dated 22 November 2020 the Contractor first appealed to the CCG 
confirming that they wished to participate in the “Enhanced Service (ES) Covid-19 
Vaccination Programme 2020/21” 

6.4 I note that there was correspondence between the CCG and the Contractor which 
ultimately led to a local resolution meeting being held on 20 July 2021.  I note that this 
meeting was convened to discuss the Contractor’s dispute with regard to the Covid-19 
Vaccine ES payments and specifically for phase 1 and 2 of the programme. 

6.5 By letter dated 6 August 2021, the CCG wrote to the Contractor to confirm the outcome 
of the local dispute resolution meeting and stated: 

We were unable to resolve the dispute by local resolution.  You may now want to refer 
this matter to NHS England (East) Region.    

6.6 I note that in the application for dispute resolution of 3 December 2021 it is confirmed 
that the local dispute resolution process has been exhausted and the Contractor also 
confirmed that they wish to proceed to formal resolution stage.  I note that there is no 
dispute between the parties that local dispute resolution has not been exhausted.  On 
this basis, I am content that local dispute resolution has been completed. 

6.7 The application for dispute resolution has been made to determine if the CCG’s 
decision not to pay the GP Contractor was lawful and correct as the GP Contractor had 
not complied with the requirements of the Covid-19 Vaccine ES specification and 
further that the CCG has acted lawfully by accessing the GP Contractor’s practice 
patient list in order to ensure that patients were offered the Covid-19 vaccination. 

6.8 I have been provided with a signed copy of the Theobald Centre GMS Contract dated 
31 March 2004 by NHS England.  I have also been provided with a copy of the 
“Enhanced Service Specification Covid-19 vaccination programme 2020/21” dated 20 
September 2021.  I note that the contents of the GMS Contract and the ES Specification 
have not been disputed by the Contractor. 

6.9 I note that the CCG have specifically referred to paragraphs 6.3 and 6.4 of the ES 
Specification and Clause 16.8 of the GMS Contract in this application for dispute 
resolution. 

6.10 I will first look at the ES Specification and consider if the CCG’s decision not to pay the 
Contractor was lawful and correct as, in the CCG’s view, the Contractor had not 
complied with the requirements of the Covid-19 Vaccine ES Specification.  
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6.11 I note that the ES Specification states: 

“The BMA General Practitioners Committee in England has agreed with NHS England 
that the general practice COVID-19 vaccination service will be commissioned in line 
with agreed national terms and conditions as an enhanced service directed by NHS 
England (ES). The ES will be offered to all GP practices and will not be capable of 
amendment by CCGs. 

This ES relates to COVID-19 vaccinations only.” 

6.12 The Introduction reiterates that “This ES has been agreed between NHS England and 
the British Medical Association (BMA) General Practitioners Committee (GPS) in 
England.  It is a national specification that cannot be varied locally”.  The specification 
goes on to state “This ES is offered by the Commissioner (NHSE) to all General Medical 
Services, Personal Medical Services and Alternative Provider Medical Services 
contract holders.” And goes on to state: 

“1.5 All GP practices are offered the opportunity to sign up to this ES provided they 
meet the requirements of this specification. By signing up to deliver this ES, a GP 
practice agrees to a variation of its primary medical services contract to incorporate the 
provisions of this ES. The provisions of this ES are therefore deemed a part of the GP 
practice’s primary medical services contract. 

1.6 On agreement to participate in this ES, a GP practice will work together with others 
in a collaborative manner and in accordance with the collaboration requirements at 
paragraphs 5 and 6 of this ES to deliver all aspects of this specification. The GP 
practice, in collaboration with other GP practices in the PCN Grouping, must have the 
ability to deliver this ES during the hours of 8am to 8pm, 7 days per week and including 
on bank holidays. The Commissioner (NHSE) will inform practices where this is 
required, based on the need to maximise vaccinations when the supply of vaccine is 
available to reduce waste and in support of the mass vaccination of the population. 

1.7 A GP practice need not be a member of an established Primary Care Network to 
participate in this ES. GP practices are expected to collaborate with neighbouring 
practices and established Primary Care Networks in a ‘PCN Grouping’ to deliver all 
aspects of this ES. All collaborating GP practices, whether they are members of an 
established Primary Care Network or not, will be expected to sign up to a COVID-19 
ES Vaccination Collaboration Agreement as described in this ES. Practices should 
refer to the definition of PCN Grouping in paragraph 2.2.11 to see exactly how the term 
is used in this ES. 

1.8 Where this ES sets out a requirement or obligation of a PCN Grouping, each GP 
practice of a Primary Care Network together with neighbouring GP practices as 
described above, is responsible for ensuring the requirement or obligation is carried 
out on behalf of that PCN Grouping.” 

6.13 I note that there is no dispute between the parties that the Contractor holds a GMS 
Contract and was eligible to be offered the opportunity to sign up to this ES.   

6.14 Section 4 of the Specification is entitled “Process” and states: 

“GP practices must sign up to participate in this ES before 23:59 on 7 December 2020 
unless the Commissioner (NHSE) agrees otherwise in certain circumstances. GP 
practices must record their agreement to participate in this ES in writing to the 
Commissioner (NHSE). Local CCGs will collate the written agreement of each GP 
practice to participate in this ES on behalf of the Commissioner (NHSE).” 

6.15 I note that there is no dispute between the parties that the Contractor stated that they 
wished to partake in this ES by letter of 22 November 2020 and that this was received 
by the CCG before the deadline of 23:59 on 7 December 2020.  I note that no signed 
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Collaboration Agreement was received at this time before the deadline of 23:59 on 7 
December 2020. 

6.16 I note that there is no provision in the ES Specification for a practice to provide the ES 
as a standalone practice. I note that “a GP practice need not be a member of an 
established Primary Care Network to participate in this ES.  However, GP practices are 
expected to collaborate with neighbouring practices and established Primary Care 
Networks in a ‘PCN Grouping’ to deliver all aspects of this ES”. 

6.17 Participation in the ES requires a contractor to be part of a PCN Grouping which is 
defined in the Specification as “the group of GP practices which collaborate to deliver 
the services under this ES, which may include established Primary Care Networks, and 
additional neighbouring GP practices and/or other groups of GP practices working 
together”. 

6.18 I am therefore of the view that to be part of this Specification and to receive payments 
as part of this specification a GP Practice had to be part of a PCN Grouping and there 
had to be in place a collaboration agreement to this effect. 

6.19 I note that in their letter of 22 November 2020 the Contractor accepted the need to 
collaborate with neighbouring practices as the “Alliance PCN” to which they are 
currently a member of comprising of geographically remote practices.  I note that the 
Contractor goes on to state in their letter of 22 November 2020 that: 

“The PCNs in Hertsmere have opted to deliver the ES via their federation Herts Health 
Ltd, of which they are all shareholders and directly benefit from the profits; 

I understand Herts Health is willing to accept Theobald but only on the condition that 
all IOS fees earned by Theobald are paid over to Herts Health.  In return, Herts Health 
will reimburse backfill for any Theobald staff;” 

6.20 I note that the Contractor was not willing to enter in to the agreement on this basis and 
proposed to the CCG a model adopted by other localities and “urged the CCG to ensure 
an equitable arrangement which will protect practice funding for ongoing clinical care, 
and prevent Theobald from being wrongly excluded and jeopardizing patient care as 
has happened previously.”  Whilst I note that the CCG may have provided some 
administrative support and information on possible collaborations with other practices 
there was no obligation or requirement on the CCG (or NHS England) to do this.   

6.21 I note that the discussions that took place in November and December 2020 both via 
meetings as well as on email between the CCG, the Contractor and the Herts Health 
PCN. 

6.22 I note that in an email of 16 December 2020 the CCG confirmed “The offer being made 
to Theobald by the PCNs via Herts Health is fair, reasonable and equitable…” and 
offered an “open book” approach that would enable the Contractor and their accountant 
to review the ES accounts.  I note that in an email of 16 December 2020 the Contractor 
confirmed their wish to collaborate but was not satisfied with the financial arrangement 
which had been put in place and all other practices in the PCN Grouping had signed 
up to. 

6.23 I note that in an email of 4 January 2021 the Contractor has still not agreed to sign up 
to a Collaboration Agreement and that it was reiterated to them that “there are no plans 
for delivery of the vaccination programme on an individual GP practice basis…” 

6.24 I note the comments from the CCG in their letter to the Contractor of 7 January 2021 
setting out that the Contractor had not yet met the requirements of the Specification 
and are therefore not able to sign up to the Specification. 
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6.25 I note that the CCG goes on to say “The CCG will therefore proceed to make alternative 
arrangements to ensure that patients on the list of the Theobald Medical Centre (the 
“Practice”) are able to receive the vaccines in accordance with the Specification.” 

6.26 It is noted that whilst the Contractor had not at this point signed up to a Collaboration 
Agreement they were in discussions with Schopwick Surgery but that terms had not 
yet been agreed. 

6.27 The letter goes on to advise the Contractor the “Next steps” that could be taken in order 
to meet the terms as outlined in the ES Specification.  I am of the view that the CCG 
has provided support to the Contractor throughout this whole period.  The letter of 7 
January 2021 to the Contractor states: 

“The CCG is prepared to offer you a final opportunity at this stage to confirm the 
Practice’s eligibility to sign up to the ES by 4pm on Friday 8 January 2021. In order to 
do so, you must provide evidence that you have entered or by Monday 11 January 
2021 will enter into a Collaboration Agreement that complies with the requirements of 
the Specification, including to set out the arrangements proposed (see paragraphs 6.4 
of the Specification);” 

6.28 I am of the view that in accordance with Section 4.1 of the Specification the 
Commissioner agreed a revised deadline for the Contractor to sign up to the ES 
Specification. 

6.29 From the information before me it appears that the Contractor did not sign up to 
participate in this ES before the revised deadline of Friday 8 January 2021 as neither 
party has provided me with a copy of a signed Collaboration Agreement.   

6.30 I also note that in the 7 January 2021 letter the CCG advised the Contractor of the 
consequences of not signing up to the ES Specification by the revised deadline: 

“Alternative arrangements 

If you do not confirm that you are eligible to sign up to the ES by 4pm on Friday 8 
January 2021, the CCG will proceed with alternative arrangements for another practice 
to be responsible for the ES for the Practice’s patients. You will be required in 
accordance with the obligations in the GMS Contract to cooperate and share 
information as appropriate. Further information about what is required of you will be 
provided. As noted above, you will receive no additional payment for complying with 
any appropriate steps around information sharing as you will not be signed up to the 
ES.” 

6.31 I am of the view that the Commissioner gave the Contractor the opportunity to sign up 
to the ES Specification and extended the deadline as set out in the Specification to 
enable the Contractor to do so.  I also note that the CCG explained to the Contractor 
the consequences of not signing up to participate.  I am satisfied that NHS England is 
the Commissioner of these services and that the CCG has provided administrative 
support as set out in the Specification. I note that I have not been provided, by either 
party, with a copy of a signed Collaboration Agreement between the Contractor and 
the collaborating GP Practices in its PCN Grouping. 

6.32 Further I note the comments from the CCG that the Contractor was in discussions with 
an alternative practice (Schopwick Surgery) but note that I have not been provided with 
a Collaboration Agreement or sub-contracting agreement between the Contractor and 
this practice.   

6.33 I do not have this information before me.  No further information was provided by the 
Contractor as no representations were made in response to this application for dispute 
resolution.   
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6.34 Section 6 of the ES Specification “Covid-19 vaccination programme 2020/21” is entitled 
“Collaboration Requirements: PCN Groupings and paragraph 6.3 states: 

“All GP practices participating in this ES must ensure that they collaborate with other 
GP practices in the PCN Grouping in accordance with the Designation Process and 
agree (prior to participating in the ES) the site to be nominated as the Designated Site 
for delivering vaccinations under this ES.” 

6.35 Paragraph 6.4 goes on to state: 

“All GP practices must have in place a COVID-19 ES Vaccination Collaboration 
Agreement signed by all collaborating GP practices in its PCN Grouping by no later 
than the day before the date of the first administration of the vaccinations that sets out 
the clinical delivery model (i.e. how clinics are delivered and responsibility is shared 
between the GP practices within the PCN Grouping) deployed by the PCN Grouping 
and as a minimum contains additional provisions in relation to the following: 

6.4.1 appropriate arrangements for Patient record sharing in line with data 
protection legislation; 

6.4.2 appropriate arrangements for reporting of activity data, vaccine stock (to 
include stock use and stock forecasting which must include the brand of 
vaccine delivered and required by the PCN Grouping), available capacity and 
submission of required data to the Commissioner (NHSE). Where appropriate 
access to mandatory national systems is required, these will be made available 
free of charge; 

6.4.3 appropriate arrangements for communicating with Patients, including but 
not limited to call/re-call; 

6.4.4 arrangements for any sharing and deployment of staff as agreed by the 
PCN Grouping in relation to the efficient delivery of the services pursuant to 
this ES; 

6.4.5 financial arrangements between the collaborating GP practices and, if 
relevant, financial arrangements relating to other healthcare providers (such 
as community pharmacies) outside of its PCN Grouping involved in local 
delivery of this ES; 

6.4.6 arrangements in relation to use of the Designated Site and any other 
relevant premises (as required); 

6.4.7 sub-contracting arrangements (as required);  

6.4.8 a lead contact email address for the PCN Grouping which shall be 
supplied to the Commissioner (NHSE) for use in disseminating information 
urgently; and 

6.4.9 appropriate indemnity arrangements. The Clinical Negligence Scheme 
for General Practice (CNSGP) provides clinical negligence indemnity cover for 
all staff engaged by a GP practice under the CNSGP Regulations. It covers 
NHS activities delivered by a Part 4 contractor under a Primary Medical 
Services contract (including under Schedule 2L of an NHS standard contract), 
Primary Medical Services delivered by a sub-contractor, and the provision of 
‘Ancillary Health Services’ by or for a Part 4 contractor or Primary Medical 
Services sub-contractor. Cover under CNSGP is not restricted to a GP 
practice’s registered patients so would apply to the provision of any NHS 
COVID-19 vaccinations by a GP practice to a person, including where they are 
not on the registered list of that GP practice. 
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6.4.10 where the collaborating GP practices consider that it is operationally 
expedient to do so, the COVID-19 ES Vaccination Collaboration Agreement 
shall set out the arrangements as between the collaborating GP practices for 
the co-administration of the COVID-19 vaccine and the seasonal influenza 
vaccine. Co-administration shall at all times be in line with the provisions set 
out in the Green Book.” 

6.36 I am of the view that the Contractor did not collaborate with other GP Practices in the 
PCN grouping as set out at paragraph 6.3 of the ES Specification.   

6.37 Further, I am also of the view that the Contractor did not have in place a Collaboration 
Agreement signed by all collaborating GP practices in its PCN Grouping. 

6.38 I also note that Section 4 “Process” refers to payments and states:  

“4.3 Payment under this ES is conditional on GP practices: 

4.3.1 entering into this ES, including any variations and updates; 

4.3.2 complying with the requirements of this ES; and 

4.3.3 completing the vaccination or course of vaccinations (where multiple 
doses are required) to Patients (unless exceptional circumstances apply). 

4.4 A GP practice's participation in this ES shall only continue for so long as it is in 
compliance with its terms.” 

6.39 I am of the view, given that I have not been provided with a Collaboration Agreement 
or Sub-contracting agreement, that the Contractor did not sign up to participate in the 
ES as set out in the ES Specification and on this basis could not provide the services 
as set out in the ES Specification. 

6.40 I am of the view that it is for the Contractor, as set out in the ES, to establish who they 
wish to collaborate with and enter into a Collaboration Agreement with them.   

6.41 I am of the view that as the Contractor did not enter into a Collaboration Agreement 
and therefore was not able to sign up to the ES Specification there are no payments 
due to the Contractor under the ES Specification.  

6.42 I am of the view that the Contractor did not comply with the requirements of the Covid-
19 Vaccine ES Specification and that the CCG were therefore unable to make any 
payments to the Contractor in this regard. 

6.43 I note that the second part of the dispute is: 

“And that the CCG has acted lawfully by accessing the GP contractor’s practice patient 
list in order to ensure that patients were offered the Covid-19 vaccination; 

GMS contract clause; 

16.8 Provision of information 16.8.1. Subject to clause 16.8.2, the Contractor must, at 
the request of the Board, produce to the Board or to a person authorised in writing by 
the Board or allow it, or a person authorised in writing by it, to access, on request: (a) 
any information which is reasonably required by the Board for the purposes of or in 
connection with the Contract; and (b) any other information which is reasonably 
required in connect with the Board’s functions.” 

6.44 I note that Clause 16.8 as above has been quoted by the CCG in their application for 
dispute resolution as well as in their letter of 6 August 2021 to the Contractor and 
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throughout all correspondence between the Contractor, NHS England and the CCG 
which I have been provided with.   

6.45 I note that there is no Clause 16.8 in the GMS Contract that I have been provided with.  
I have noted Clause 439 “Provision of Information” which states: 

“439 Subject to clause 440, the Contractor shall, at the request of the PCT, produce 
to the PCT or to a person authorised in writing by the PCT or allow it, or a person 
authorised in writing by it, to access, on request –  

439.1 any information which is reasonably required by the PCT for the 
purposed of or in connection with the Contract; and 

439.2 any other information which is reasonably required in connect with the 
PCT’s functions. 

440. The Contractor shall not be required to comply with any request made in 
accordance with clause 439 unless it has been made by the PCT in accordance with 
directions relating to the provision of information by contractors given to the PCT under 
section 17 of the Act.” 

6.46 I further note that “Provision of information” is contained within the NHS (General 
Medical Services Contracts) Regulations 2015 at Regulation 74 which states: 

“Provision of information in the GMS Regulations: 

74.— Provision of information 

(1) Subject to paragraph (2), the contractor must, at the request of the Board, produce 
to the Board, or to a person authorised in writing by the Board, or allow the Board, or a 
person authorised in writing by it, to access— 

(a) any information which is reasonably required by the Board for the purposes 
of or in connection with the contract; and 

(b) any other information which is reasonably required in connection with the 
Board's functions. 

(2) The contractor is not required to comply with any request made under paragraph 
(1) unless it has been made by the Board in accordance with directions relating to the 
provision of information by contractors given to the Board by the Secretary of State 
under section 98A of the Act1 (exercise of functions).” 

6.47 I note that Regulation 74 goes on to state: 

“(3) The contractor must produce the information requested, or, as the case may be, 
allow the Board access to such information— 

(a) by such date as has been agreed as reasonable between the contractor 
and the Board; or 

(b) in the absence of such agreement, before the end of the period of 28 days 
beginning with the date on which the request is made.” 

6.48 I note that apart from the quote with regard to clause 16.8 and reference to “GMS 
contract” I have not been directed to where this appears in the GMS Contract however 
the Contractor has not disputed this clause but has disputed the application of the 
clause. 
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6.49 I note that in the letter of 6 August 2021 to the Contractor, the CCG states: 

“The CCG clarified the requirement on Theobald to comply with the terms of the GMS 
contract, clause 16.8 for the practice to co-operate and provide all information 
reasonably required to facilitate the vaccination of vulnerable patients. The vaccine 
programme was and is a national priority and therefore imperative that information is 
provided as reasonably required to support patients being contacted for vaccination 
purposes.” 

6.50 And goes on to state: 

“The CCG acknowledges that Theobald did provide the information requested in 
compliance with the GMS contract.  As discussed, the CCG incurred additional 
management time and resource to enable this, including providing advice and support 
to Theobald practice manager. The CCG manager also spent time responding to the 
27 concerns and complaints received from Theobald patients or their relatives on 
accessing the vaccinations. On the basis Theobald did not meet the eligibility criteria 
to sign up to the ES the practice is not entitled to payment for providing the information.” 

6.51 I note that in a letter to the CCG of 17 February 2021, the Contractor confirms that 
“Theobald will provide the necessary information to ensure patients’ safety but the 
demand under Clause 16.8 of the GMS contract is unlawful and abusive”.   

6.52 I note that the Contractor in the same letter goes on to state: 

“Also, as noted above the demand under Clause 16.8 of the GMS Contract is unlawful 
and abusive.  Under that clause, in the absence of agreement (and there is no 
agreement), a Contractor has 28 days to provide this information.  The information 
should correctly be requested under the ES, and be paid for.” 

6.53 I note that I have not been provided, by either party with the request for this information 
or the covering emails/letters submitting this information.  However, there is no dispute 
between the parties that the information was supplied by the Contractor.  I note that the 
CCG are seeking a determination as to whether they acted lawfully by accessing the 
Contractor’s practice patient list in order to ensure that patients were offered the Covid-
19 vaccination. 

6.54 I am of the view that it is within the powers of the CCG to request information from the 
Contractor as set out in Regulation 74 as well as clause 439 of the Contractor’s GMS 
Contract. 

6.55 In the absence of correspondence confirming when and how this was requested and if 
a time period was given I am unable to determine if the date for the information to be 
provided by the Contractor was reasonable.  I note however that the information was 
provided by the Contractor and in this respect there is no dispute between the parties. 

6.56 I am of the view that NHS England or the CCG may request information from the 
Contractor in accordance with the Regulations and the GMS Contract and for the 
Contractor to provide this information. 

7. DECISION 

7.1 I am satisfied that, having had regard to all of the information provided by both parties, 
the Commissioner can decline to pay the Contractor as they had not signed up to 
deliver services in accordance with the requirements of the Enhanced Service 
Specification “Covid-19 vaccination programme 2020/21”. 

7.2 I am satisfied that the CCG was entitled to ask for information from the Contractor to 
ensure that patients were offered the Covid-19 vaccination.   
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7.3 I note that neither party has submitted a claim for interest with regard to this dispute so 
I make no determination in this regard. 

 

Head of Operations, 
Primary Care Appeals 


