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The following information was requested on 9 December 2022:

| would like to enquire about the information that was made available for the FOI below
and would like to know if it is possible to obtain more recent data ideally 2022 data
using the same specification?

This is to inform work in NHS England regarding shared decision making and the use of
NICE compliant decision support tools to support better quality decision making by
ensure the benefits, risks, alternatives and do nothing options to any treatment are clear
every step of the way, to provider better, safer care and improve patient experience.

https://resolution.nhs.uk/wp-content/uploads/2020/12/FOI 4829 Consent-Claims.pdf

Our Response

Please find attached the information we are able to provide in respect of consent
claims.

Table shows 1:- Number of Claims and Incidents where Primary Cause is 'Fail To
Warn-Informed Consent' received between financial years 2020/21 and 2021/22.

Please note claims notified/received and open are not guaranteed to be settled in the
same year and can take many years to be concluded. Claims notified/received in any
given year will often relate to incidents that have occurred many years prior. Due to the
nature of clinical negligence claims and the level of investigation needed to bring them
to a resolution, claims received and notified in a specific year may take years to settle.

Many of the claims notified will have been repudiated and settled without damages
paid.

Please also note that the data shows a variation in the number of claims received
during this period. This is a reflection of the nature of individual claims received by NHS
Resolution, which can vary significantly. As such, these fluctuations cannot be
interpreted as trends.


https://gbr01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fresolution.nhs.uk%2Fwp-content%2Fuploads%2F2020%2F12%2FFOI_4829_Consent-Claims.pdf&data=05%7C01%7Cnhsr.foi%40nhs.net%7C6becde382e564559720f08dadcf06526%7C37c354b285b047f5b22207b48d774ee3%7C0%7C0%7C638065222286862433%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=lyBxJCzHUS6oiQwaJ49IB8wiLYRn2FO4eTziwssBWpo%3D&reserved=0

Table shows 2:- Number and Cost of Claims Closed between financial years 2020/21
and 2021/22 with damages paid (includes the damages paid to date for any claims
settled on a periodical payment order basis), where Primary Cause is 'Fail To Warn-
Informed Consent'.

Please also note that the data shows variation in damages and costs paid in the
relevant financial years. This is a reflection of the nature of individual claims received by
NHS Resolution, which can vary significantly. As such, year on year fluctuations cannot
necessarily be interpreted as trends.

Table shows 3:- Analysis of Primary Specialty for Claims Closed between financial
years 2020/21 and 2021/22 (includes the damages paid to date for any claims settled
on a periodical payment order basis), with a damages payment where Primary Cause is
'Fail To Warn-Informed Consent'.

Table shows 4:- Analysis of Primary Injuries for Successful Claims Closed between
financial years 2020/21 and 2021/22 (includes the damages paid to date for any claims
settled on a periodical payment order basis), with a damages payment where Primary
Cause is 'Fail To Warn-Informed Consent'.

Table shows 5:- Number of Open Claims and Incidents where Primary Cause is 'Fail
To Warn-Informed Consent' received between financial years 2020/21 and 2021/22

PPOs -

The information disclosed includes damages paid out in the relevant period under
Periodical payment orders (PPO) previously agreed on cases, which may have been
resolved several years ago. It does not include sums, which have been committed on
settlements in the relevant period under a PPO, which may not be paid out until future
years. PPOs are an agreement between the parties, to pay an initial lump sum and
regular future payments covering the injured party’s ongoing care needs, usually for life
i.e. a percentage of the full value of the claim is paid at the point of settlement with the
balance paid at regular intervals over subsequent years.

Low Numbers

We have supressed low figures and we are unable to provide details of individual cases
as we believe that disclosure of information with this level of granularity is exempt under
Section 40(2) by virtue of section 40(3)(a)(i) of the Act, where disclosure to a member of
the public would contravene one or more of the data protection principles. The data
protection principles are set out in Article 5 of the General Data Protection Regulation.
We take the view that it would not be fair or lawful (given the sensitive and confidential
nature of the information held) to disclose such information, and any disclosure would
therefore contravene the first data protection principle.



In some instances the low numbers of claims (fewer than 5) in each category, the
likelihood exists that individuals who are the subject of this information may be identified
either from this information alone, or in combination with other available information. In
addition to this, as this information is considered to be sensitive personal data (the data
subjects’ medical condition); NHS Resolution believes it has a greater responsibility to
protect those individuals identities’, as disclosure could potentially cause damage
and/or distress to those involved. Where we are in the territory of such small numbers in
the attached, we have used a ‘# symbol in the relevant field. You should still be able to
see aggregate/total details for higher level fields containing this data.

Further to our obligations to provide advice and assistance, you may find it helpful to
review the work of the Getting It Right First Time team with whom NHS Resolution has
been working with to undertake in-depth analysis of our claims data. They have
produced a number of reports from analysing our claims data which has been shared
following approval of the confidentiality advisory group to the use of confidential patient
information for this purpose.

If you would like to know how data is categorised in our Claims database please see
the following link: Glossary

This concludes our response to your request.

If you are not satisfied with the service that you have received in response to your
information request, it is open to you to make a complaint and request a formal review
of our decisions. If you choose to do this, you should write to Tinku Mitra, Deputy
Director of Corporate and Information Governance, Data Protection Officer for NHS
Resolution, within 28 days of your receipt of this reply. Reviews of decisions made in
relation to information requests are carried out by a person who was not involved in the
original decision-making about the request.

If you are not content with the outcome of your complaint, you may apply directly to the
Information Commissioner for a review of the decision. Generally, the Information
Commissioner will not make a decision unless you have exhausted the local complaints
procedure. The address of the Information Commissioner’s Office is:

Woycliffe House
Water Lane
Wilmslow
Cheshire

SK9 5AF

https://ico.org.uk/



https://improvement.nhs.uk/news-alerts/getting-it-right-first-time-recruits-new-clinical-leads/#h2-getting-it-right-first-time-girft-overview
https://gettingitrightfirsttime.co.uk/
https://resolution.nhs.uk/resources/understanding-nhs-resolution-data/
mailto:tinku.mitra@nhsla.com
https://ico.org.uk/
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Table 1: Number of Claims and Incidents Notified where Primary Cause is 'Fail To Warn-Informed Consent' received between
financial years 2020/21 and 2021/22

FOI View Notified
Clinical Clinical
scheme (All)

Year of Notification No. of Claims
2020/21 855
2021/22 752
Grand Total 1,607
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Table 2: Number and Cost of Claims Closed between financial years 2020/21 and 2021/22 with damages paid (includes the
damages paid to date for any claims settled on a periodical payment order basis), where Primary Cause is 'Fail To Warn-
Informed Consent'

FOI View Closed Settled
Clinical Clinical
scheme (All)

Successful

Claim_Outcome

No. of Claims Daglaailges goHsinggi; CI?;SSTStP;?gaI Total Paid
Year of Closure (Settlement Year for PPOSs)
2020/21 238 127,953,535 4,040,385 14,492,724 46,486,644
2021/22 252 |54,502,567 5,264,329 18,855,609 78,622,504
Grand Total 490 | 82,456,102 9,304,713 33,348,332 125,109,147
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Table 3: Analysis of Primary Specialty for Claims Closed between financial years 2020/21 and 2021/22 with
damages paid (includes the damages paid to date for any claims settled on a periodical payment order basis),
where Primary Cause is 'Fail To Warn-Informed Consent'

FOI View Closed Settled
Clinical Clinical
scheme (All)
Claim_Outcome Successful

NHS L I Claimant
Year of Closure (Settlement Year for PPOs) No. of Claims . egg Legal Costs
Paid Costs Paid

----- Primary Specialty Paid

EET[S

Total Paid

2020/21 238 27,953,535 4,040,385 14,492,724 46,486,644
Orthopaedic Surgery 53 7,448,194 1,214,037 4,118,222 12,780,453
Gynaecology 38 1,333,496 314,280 1,296,765 2,944,540
General Surgery 31 4,269,640 619,581 2,166,424 7,055,645
Obstetrics 17 1,150,095 254,346 1,246,240 2,650,681
Oral & Maxillo Facial Surgery 15 588,000 132,789 617,287 1,338,076
Urology 12 509,113 87,281 396,950 993,344
Neurosurgery 10 5,641,964 496,074 1,251,300 7,389,338
Vascular Surgery 7 640,433 78,115 356,588 1,075,136
Anaesthesia 7 1,652,980 131,456 331,586 2,116,022
Surgical Speciality - Other 6 385,065 120,469 424,689 930,223
Ophthalmology 5 256,729 57,693 324,975 639,397
Plastic Surgery 5 254,325 37,015 193,715 485,055
Gastroenterology 5 1,319,619 112,584 312,000 1,744,203
Dentistry # # # # #
Otorhinolaryngology/ ENT # # # # #
Cardio Surgery # # # # #
Cardiology # # # # #
Dermatology # # # # #
Rheumatology # # # # #
Renal Medicine # # # # #
Respiratory Medicine/ Thoracic Medic # # # # #
Neurology # # # # #
Radiology # # # # #
Endocrinology # # # # #
Oncology # # # # #
Chiropody # # # # #
General Medicine # # # # #
Emergency Medicine # # # # #

2021/22 252 54,502,567 5,264,329 18,855,609 78,622,504
General Surgery 39 3,098,026 528,218 1,815,471 5,441,715
Gynaecology 39 2,382,673 520,424 2,498,786 5,401,883
Orthopaedic Surgery 38 4,676,068 998,102 2,822,646 8,496,816
Obstetrics 25 31,154,628 882,870 3,265,586 35,303,084
Urology 19 1,046,713 174,291 1,041,362 2,262,366
Otorhinolaryngology/ ENT 11 768,302 359,243 815,362 1,942,907
Surgical Speciality - Other 10 2,145,281 179,703 712,105 3,037,089
Ophthalmology 9 686,389 114,810 456,865 1,258,064
Neurosurgery 8 2,566,960 426,188 1,471,866 4,465,014
Gastroenterology 8 1,038,157 232,721 698,078 1,968,956
Anaesthesia 6 218,999 68,647 415,500 703,146
Oral & Maxillo Facial Surgery 6 1,007,635 165,926 448,910 1,622,471
Plastic Surgery 5 428,536 60,323 389,000 877,859
Dentistry # # # # #
Cardiology # # # # #
Cardio Surgery # # # # #
Radiology # # # # #
Other # # # # #
General Medicine # # # # #
Neurology # # # # #
Respiratory Medicine/ Thoracic Medic # # # # #
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Table 3: Analysis of Primary Specialty for Claims Closed between financial years 2020/21 and 2021/22 with
damages paid (includes the damages paid to date for any claims settled on a periodical payment order basis),
where Primary Cause is 'Fail To Warn-Informed Consent'

FOI View Closed Settled

Clinical Clinical

scheme (All)

Claim_Outcome Successful

Claimant

Year of Closure (Settlement Year for PPOs) No. of Claims Damgges RS Leggl Legal Costs Total Paid
Primary Specialty Paid Costs Paid Paid
Podiatry # # # # #
Haematology # # # # #
Genito-Urinary Medicine # # # # #
Vascular Surgery # # # # #
Oncology # # # # #
Dermatology # # # # #
Radiotherapy # # # # #
General Practice # # # # #
Renal Medicine # # # # #

Grand Total 490 82,456,102 9,304,713 33,348,332 125,109,147
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Table 4: Analysis of Primary Injuries for Claims Closed between financial years 2020/21 and 2021/22 with
damages paid (includes the damages paid to date for any claims settled on a periodical payment order basis),
where Primary Cause is 'Fail To Warn-Informed Consent'

FOI View Closed Settled
Clinical Clinical
scheme (All)

Claim_Outcome Successful

D Claimant
Year of Closure (Settlement Year for PPOs) No. of Claims amgges ) Legal Costs
Paid Costs Paid

----- Primary Injuries el

NHS Legal

Total Paid

2020/21 238 27,953,535 4,040,385 14,492,724 46,486,644
Unnecessary Pain 46 3,089,109 652,765 2,188,950 5,930,825
Adtnl/unnecessary Operation(s) 45 3,060,038 610,964 2,905,613 6,576,615
Nerve Damage 24 2,783,080 403,881 1,459,493 4,646,454
Psychiatric/Psychological Dmge 10 463,239 79,821 455,250 998,310
Bladder Damage 470,904 106,951 559,500 1,137,355
Scarring 516,147 127,159 532,415 1,175,721
Cosmetic Disfigurement 407,178 71,073 378,861 857,112
Dental Damage 35,395 33,605 102,350 171,350
Fatality 346,000 127,989 355,160 829,149
Bowel Damage/ Dysfunction 1,117,257 131,697 492,716 1,741,669
Perforation 344,718 108,437 231,000 684,155

Fracture

Joint Damage

Amputation - Lower

Brain Damage

Poor Outcome - Fractures Etc.

Fistula

Removal Of Testicle

Cardiac Arrest

Foot Drop

Other Infection

Paraplegia

Partial Paralysis

Stroke

Bile Duct Damage

Cardiovascular Condition

Incontinence

Other Visual Problems

Multiple Injuries

Tendon Damage

Cancer

Erb's Palsy

Renal Damage/ Failure

Loss Of Sexual Function

Thrombosis/Embolism

Peritonitis

Loss Of Baby

Not Specified

Lung Disease

Blindness

Scalp Damage

Amputation - Upper

Loss Of Kidney

O H | R R R R R R SRR OO N ® O O

H o H | R H R | H R HH H R

H o H | R H | H R HH H R

B A A A I R R I R S SR R S S S S

B A A A R I R R I R S SR - S S S S

2021/22 252 54,502,567 5,264,329 18,855,609 78,622,504
Adtnl/unnecessary Operation(s) 49 3,136,239 715,797 2,686,771 6,538,807
Unnecessary Pain 42 3,121,144 757,937 2,534,878 6,413,959
Nerve Damage 17 2,952,228 649,782 2,243,000 5,845,010
Bowel Damage/ Dysfunction 15 2,238,926 264,461 915,080 3,418,467
Fatality 11 845,967 110,636 559,525 1,516,127
Bladder Damage 8 356,919 73,536 475,665 906,121
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Table 4: Analysis of Primary Injuries for Claims Closed between financial years 2020/21 and 2021/22 with
damages paid (includes the damages paid to date for any claims settled on a periodical payment order basis),
where Primary Cause is 'Fail To Warn-Informed Consent'

FOI View Closed Settled
Clinical Clinical
scheme (All)
Claim_Outcome Successful

Claimant
Year of Closure (Settlement Year for PPOs) No. of Claims . ) Legal Costs Total Paid
----- Primary Injuries Paid Costs Paid Paid

Damages NHS Legal

Poor Outcome - Fractures Etc. 7 519,313 120,937 440,078 1,080,328
Perforation 7 663,855 102,813 520,905 1,287,574
Psychiatric/Psychological Dmge 6 183,875 104,101 365,400 653,376
Brain Damage 6 12,610,121 555,142 1,598,444 14,763,707
Other Visual Problems 6 121,249 29,324 166,000 316,573
Joint Damage 5 1,002,865 107,969 506,774 1,617,607
Infertility 5 660,615 68,271 382,000 1,110,886
Dental Damage 5 142,250 85,903 198,610 426,763
Incontinence 5 1,617,917 107,238 460,000 2,185,155
Bruising/ Extravasation # # # # #
Loss Of/Damage To Breast # # # # #
Bile Duct Damage # # # # #
Scarring # # # # #
Blindness # # # # #
Erb's Palsy # # # # #
Cerebral Palsy # # # # #
Deafness # # # # #
Cosmetic Disfigurement # # # # #
Respiratory Disorder/ Failure # # # # #
Fracture # # # # #
Spinal Damage # # # # #
Loss Of Sexual Function # # # # #
Other Infection # # # # #
Renal Damage/ Failure # # # # #
Multiple Disabilities # # # # #
Dislocation # # # # #
Foetal Abnormality # # # # #
Liver Damage # # # # #
Cancer # # # # #
Fistula # # # # #
Foot Drop # # # # #
Impotence # # # # #
Unwanted Pregnancy # # # # #
Other # # # # #
Cardiac Arrest # # # # #
Paraplegia # # # # #
Infectious Diseases # # # # #
Removal Of Testicle # # # # #
Stillborn # # # # #
Stroke # # # # #
Partial Hearing Loss # # # # #
Osteoporosis # # # # #
Wrongful Birth # # # # #
Amputation - Lower # # # # #
Removal Of Cervix # # # # #
Not Specified # # # # #
Tissue Damage # # #

Grand Total 490 82,456,102 9,304,713 33,348,332 125,109,147
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Table 5: Number of Open Claims and Incidents where Primary Cause is 'Fail To Warn-Informed Consent' received between financial
years 2020/21 and 2021/22

Clinical Clinical
Claim Status Open
scheme (All)

Year of Notification No. of Claims
2020/21 437
2021/22 438
Grand Total 875
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