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6 January 2023         
 
 
 
 
FILE REF: SHA/24751 
 
 
 
COMMISSIONER: NHS ENGLAND 
 
PERFORMER: DR [redacted] (“the Appellant") 
 
DISPUTE RESOLUTION: NATIONAL HEALTH SERVICE (PERFORMERS LISTS) 

(ENGLAND) REGULATIONS 2013 
 

1. Outcome 

1.1 I determine that the Appellant is entitled to suspension payments for the period from 
suspension to resignation from the partnership but is not entitled pursuant to paragraph 4(1)(b) 
of the 2015 Determination to suspension payments for the period following his resignation 
from the partnership.  
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FILE REF: SHA/24751 
 
 
 
 
COMMISSIONER: NHS ENGLAND 
 
PERFORMER: DR [redacted] (“the Appellant") 
 
DISPUTE RESOLUTION: NATIONAL HEALTH SERVICE (PERFORMERS LISTS) 

(ENGLAND) REGULATIONS 2013 

 

1. INTRODUCTION 

1.1 The above named Appellant has referred the matter for consideration under the National 
Health Service (Performers Lists) (England) Regulations 2013 ("the Regulations"). 

1.2 The Secretary of State for Health and Social Care has directed that NHS Resolution, the 
operating name of NHS Litigation Authority, exercise the functions under Regulation 13(5) to 
(9) on their behalf.  Primary Care Appeals discharges that function for NHS Resolution and I, 
as an authorised officer have made this determination. 

2. THE APPEAL  

2.1 By a letter dated 22 August 2022 the Appellant applied to Primary Care Appeals for 
consideration of a decision by NHS England to refuse to make a payment to the Appellant 
during the period of suspension (“Notice of Appeal”). 

2.2 I have had regard to the following documents made available to me in consideration of this 
matter to ensure that it is just, expeditious, economical and final: 

2.2.1 the Appellant’s emails to NHS England dated 26 July 2022; 

2.2.2 the Appellant's Notice of Appeal together with enclosures;  

2.2.3 NHS England’s representations dated 5 October 2022 (“NHS England’s 
Representations”) together with enclosures;  

2.2.4 the Appellant’s representations dated 4 October 2022 (“Appellant’s 
Representations”); and  

2.2.5 the Appellant’s observations (“Appellant’s Observations”) comprised of three 
individual emails; 

2.2.5.1 email dated 13 October 2022; 

2.2.5.2 email dated 21 October 2022; and  

2.2.5.3 email dated 25 October 2022. 

2.3 The matter relates to the entitlement of a medical practitioner to suspension payments under 
Regulation 13 of the Regulations and in turn the Secretary of State’s Determination: Payments 
to Medical Practitioners Suspended from the Medical Performers List 2015 (“the 2015 
Determination”).   
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3. BACKGROUND AND SUBMISSIONS  

3.1 The background below is taken from the Appellant’s Notice of Appeal, NHS England's 
Representations, and the Appellant’s Representations. 

3.2 In September 2019 the Appellant was suspended from NHS England’s Medical Performers 
List (“the Performers List”) under Regulation 12(6) of the Regulations. This was converted 
at a later date to a suspension under Regulation 12(1)(A) of the Regulations, due to the fact 
that the Appellant’s professional registration had been suspended. 

3.3 On 14 July 2020 the Appellant signed a Deed of Variation of Contract (“the Deed”) which, 
according to NHS England, was dated 1 March 2020. This document detailed the Appellant’s 
resignation as a GP partner at [redacted] Family Health Centre.  

3.4 On 1 April 2022 the Deed was shared with the NHS England Professional Standards Team 
by the Primary Care Contracting Team of NHS England. A review of the Appellant’s 
suspension payment eligibility was completed.   

3.5 On 25 July 2022 the Appellant was informed by NHS England of the change to his suspension 
payments, due to the change in partnership status.  

3.6 On 22 August 2022, the Appellant appealed to Primary Care Appeals by way of Primary Care 
Appeals being copied in to an email from the Appellant to NHS England. This appears to be 
a response to the 25 July 2022 email, containing the communication referred to immediately 
above.  

3.7 On 26 August 2022, the Appellant was informed by Primary Care Appeals that a copy of the 
NHS England decision being appealed had not been provided and it was not therefore clear 
whether any reconsideration by NHS England, as required by the Regulations prior to 
submitting an appeal, had taken place.  

3.8 On 26 August 2022 the Appellant emailed NHS England with a copy of Primary Care Appeal’s 
communication and requested that NHS England needed to reconsider its decision before he 
could appeal.  

3.9 On 30 August 2022 NHS England emailed Primary Care Appeals, copying in the Appellant, 
stating “Please find attached our reconsideration letter dated 18 July 2022, confirming that 
NHS England has completed a review of [the Appellant’s] suspension eligibility.” 

3.10 Attached to that email was a copy of a letter dated 25 July 2022 (not 18 July 2022 as indicated 
by NHS England). The letter stated that NHS England had recently reconsidered the decision 
made in relation to suspension payments. The letter (the “Reconsideration”) contained 
extracts from the 2015 Determination and states “the outcome of this reconsideration is that 
you are no longer entitled to receive any suspension payments from NHS England due to a 
change in your contractual circumstances following the original decision.”  

3.11 The letter goes on to state “In order to qualify for a suspension payment under paragraph 
4(1)(b) of the [2015 Determination], the suspended medical practitioner must be, during the 
month in respect of which a suspension payment is claimed, a member of a relevant 
partnership. This point has recently been upheld following a judicial review.” It concludes with 
“it is clear that any qualifying relationship with NHS England ceased at the point of your 
resignation from the practice and you were, therefore, no longer entitled to suspension 
payments from NHS England.” 

3.12 I also note that the letter then indicates the Appellant can appeal to the Secretary of State by 
5pm on 22 August 2022.  

3.13 On 14 September 2022 Primary Care Appeals provided the opportunity for both parties to 
provide representations on the appeal.  

Appeal  
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3.14 It is clear to me that the Appellant wishes to appeal the decision of NHS England to limit his 
eligibility for suspension payments to the period from suspension to resignation from the 
partnership. I note that in the 26d August 2022 email from the Appellant to NHS England, 
copying in Primary Care Appeals, the Appellant set out his reasoning for appealing the 
decision. The Appellant states: “suspension payments are calculated for someone who is OR 
WAS [emphasis added by the Appellant] a partner at the time they were suspended. As I have 
been suspended for nearly 3 years Dr [redacted] & I both thought that the only way to ensure 
GP services at [redacted] would be to replace me”. The Appellant goes on to say “if I had 
known this to be the situation I would have sought alternative employment over the last 2 
years or more and we would have lived with a different budget”.  

3.15 The Appellant also contends that “in February 2020, when there were discussions over my 
suspension payments, we were told that I needed to be on the Performers List and no mention 
was made of being a partner during these discussions between NHS England, Dr [redacted] 
and myself”. 

NHS England’s Representations 

3.16 NHS England provided comments to Primary Care Appeals on the appeal. It states that at the 
time of the suspension the Appellant was a partner in a partnership and therefore had a 
qualifying relationship in accordance with the 2015 Determination.  

3.17 NHS England states that “in accordance with the Secretary of State’s Determination 
paragraph 3, it is clear that any qualifying relationship with NHS England ceased at the point 
of Dr [redacted]’s resignation from the practice and therefore he is no longer entitled to 
suspension payments from NHS England.” 

3.18 NHS England refers to the decision in Sandles v National Health Services Litigation Authority 
(Primary Care Appeals) [2022] EWHC 1582 (Admin) (the “Sandles Case”) as pertinent. NHS 
England indicates that the Sandles Case concludes: “From the date that the Appellant ceased 
to be a partner in the Practice, he ceased being entitled to his normal partnership income. Not 
as a result of his suspension but as a result of him not being a partner. If the Appellant is not 
a partner, he cannot be entitled to partnership income. Therefore, NHS England cannot 
compensate him for income lost as a result of him no longer being a partner and I consider 
that to do otherwise would go against the purpose of the 2015 Determination, which in my 
view is to compensate practitioners who are unable to practice as a result of their suspension 
and not if they lose income for some other reason.”  

3.19 In addition to the consideration of eligibility for suspension payments NHS England states that 
under paragraph 6(b)(ii) of the 2015 Determination, a suspended doctor is obliged to notify 
NHS England of any change to circumstances that might affect entitlement to payment and 
that the Appellant had not informed the Professional Standards team that he had resigned 
from the partnership.  

Appellant’s Representations 

3.20 The Appellant has provided further comments on the appeal. He states that the reason behind 
his actions was a lack of information provided to him “by the CCG/NHS England with regards 
to [his] needing to be on the Performers List rather than a Partner.” He goes on to say “If I & 
my partner had been made aware I would have continued to be a Partner.” The Appellant also 
suspects that the CCG/NHS England “had the same understanding as [him] of the 
regulations.”  

3.21 The Appellant states that his motivation for resigning from the partnership was that both he 
and the other partner “both thought that the only way to ensure GP services in [redacted] 
would be to replace [him].” He also states that “It was Dr [redacted]’s decision to remove me, 
not my choice to resign, which, in effect, gave him control of my suspension payments”. He 
does not suggest that any level of coercion took place, simply that he accorded with the other 
partner’s wishes. He goes on to say that “If we had been aware of the situation, we would 
have reconsidered this decision”.  The Appellant also indicates that “If I had known this to be 
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the situation I would have sought alternative employment over the last 2 years or more and 
we would have lived with a different budget.”  

3.22 The argument put forward by the Appellant in relation to the wording in the 2015 Determination 
is “5(b) says that the suspension payments are calculated for someone who is OR WAS a 
partner at the time they were suspended [The Appellant’s emphasis].”  

3.23 The Appellant states that he “was never told that not being a partner effected [sic] my 
payments and therefore was unaware that I needed to inform anyone of a change.”  

3.24 Finally, the Appellant states that “at no time have I had a review of my position by CCG OR 
NHS England.”  

NHS England’s Observations 

3.25 NHS England did not make any observations. 

Appellant’s Observations 

3.26 The Appellant provided observations across three emails to Primary Care Appeals. He 
reiterated his position that decisions were based on advice provided by the CCG/NHS 
England. He states:  

3.26.1 “I would like to put on record my disappointment at the lack of advice and 
guidance given to me at the start of my suspension. This was a stressful and 
confusing time when it was difficult to comprehend my position and any 
regulations, with practically no explanation.”;  

3.26.2 “At all times any decisions taken by Dr [redacted] and myself were based on 
advice given by CCG or NHS England”; and  

3.26.3 “I would stress that any situation has arisen from poor communication and lack 
of advice from CCG and NHS England.”  

3.27 Secondly the Appellant states that his motivation for resigning from the partnership was in 
order to ensure that services at the practice were maintained: “the desire to maintain GP 
services in [redacted]. We do not believe this would have occurred with a service provided 
whilst I was still the only full time partner and with the prospect of my return making the position 
impossible to fill.” 

3.28 The Appellant also states that his well-being and mental health have been affected by the 
events related to his suspension payments: “As well as the financial pressure the anxiety and 
stress caused is having a significant effect on my mental health.” The Appellant also states 
that “There has been virtually no concern for my well-being and mental health, or indeed my 
situation, shown by the CCG or NHS England when compared to, for instance, the GMC.”  

3.29 Concerning the issue of the Appellant not informing NHS England of his change of situation, 
the Appellant states “There was also poor communication between departments if there was 
failure to share any Deed of Variance.”  

4. CONSIDERATION  

4.1 Regulation 13(5) of the Regulations enables a medical practitioner to appeal NHS England’s 
reconsideration of a decision relating to the medical practitioner’s eligibility for suspension 
payments. 

4.2 Before I go any further I must comment on the Reconsideration. It appears to me that NHS 
England made a decision in 2019 that the Appellant was eligible for suspension payments. 
This seems to have been the case until 2022 when NHS England noted the Deed indicating 
that back in 2020, the Appellant had resigned from the partnership.  
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4.3 It then seems to be the case that NHS England became aware of the Sandles Case and 
determined that the Appellant was not eligible for suspension payments after resignation from 
the partnership.  

4.4 It appears that this was communicated to the Appellant in the letter of 25 July 2022. This letter 
is stated to be a reconsideration. It appears that it is a reconsideration of the original decision 
by NHS England that the Appellant was and has been eligible for suspension payments since 
2020.  

4.5 Although Primary Care Appeals indicated to the Appellant that there needed to be a 
reconsideration of a decision on suspension payments, which in most cases would be a 
reconsideration of a decision that the medical practitioner was not eligible, the reference to 
“reconsideration” seems to have been interpreted in this case as a reconsideration of the 
original decision back in 2019 of the Appellant’s eligibility.  

4.6 I consider that I could require NHS England to make a further reconsideration of the decision 
set out in the 25 July 2022 letter but given that the parties have provided representations on 
the letter of 25 July 2022, I consider that doing so would not have any effect on the current 
position of the parties and would simply introduce delay to my determination.  

4.7 I am therefore treating the 25 July 2022 letter as the reconsideration of the Appellant’s 
eligibility for suspension payments.  

4.8 This leads on to a further point which I reiterate at the end of this determination – that the 
reconsideration letter of 25 July 2022 focuses solely on the Appellant’s entitlement to 
suspension payments following his resignation as a partner at a GP surgery. The letter makes 
no reference to how much and for how long suspension payments have been made to the 
Appellant. It contains no decision on recovery of overpayments or indeed whether NHS 
England considers any overpayments have been made. I therefore consider that the Appellant 
is appealing the decision of NHS England that he is not eligible for suspension payments after 
he resigned from the partnership. This determination therefore only covers that point.  

4.9 I note that there is no dispute that the Appellant qualifies for suspension payments following 
his suspension from the Performers List in September 2019 pursuant to paragraph 3(2)(b)(i). 
I shall therefore consider only whether the Appellant is entitled to suspension payments 
pursuant to paragraph 4 and/or paragraph 5 of the 2015 Determination.  

4.10 Paragraph 4 of the 2015 Determination states: 

“4. – (1) A medical practitioner to whom paragraph 3(2) and (3) applies (“a suspended medical 
practitioner”) is, subject to the following provisions of this Determination, entitled to payments 
from the Board in respect of any complete calendar month, or part of a calendar month, for 
which –  

(a) where the suspended medical practitioner is a contractor who is an 
individual medical practitioner, that practitioner’s normal monthly 
payments (or a pro rata amount in the case of a part month) are 
withheld or deducted by the Board in accordance with the terms of 
the contractor’s primary medical services contract; 

(b) where the suspended medical practitioner is one of two or more 
individuals practising in a partnership, that medical practitioner is not 
entitled to receive at least 90% of the normal monthly drawings (or a 
pro rata amount in the case of a part month) from the partnership 
account, whether or not that medical practitioner is actually in receipt 
of those drawings; 

(c) where the suspended medical practitioner is or was employed or 
engaged by a contractor, other than as a locum, that medical 
practitioner is not entitled to receive at least 90% of that medical 
practitioner’s normal monthly NHS earnings from work as a performer 
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of primary medical services (or a pro rata amount of such earnings 
from such work in the case of a part month), whether or not that 
medical practitioner is actually in receipt of at least that amount from 
the contractor; or 

(d) in a case where the suspended medical practitioner is a locum, that 
medical practitioner is not entitled to an amount under the contract of 
service or the contract for services representing at least 90% of what 
the Board considers is a reasonable approximation of that medical 
practitioner’s normal monthly NHS profits (or a pro rata amount in the 
case of a part month) from locum work as a performer of primary 
medical services, whether or not the suspended medical practitioner 
claims or is in receipt of that amount. 

(2) For the purposes of determining what is or are “normal” income, payments, 
drawings, earnings or profits in respect of this paragraph and paragraphs 5 
and 6, an average of the most recently available six complete months of data 
is to be taken, unless such a calculation is impossible or produces an amount 
which the Board considers an unreasonable amount by way of protected 
earnings for the medical practitioner during the period in which that 
practitioner is suspended.” 

4.11 I note that paragraph 4(1)(b) states that a suspended medical practitioner who is a partner in 
a partnership is entitled to suspension payments in respect of any complete calendar month 
(or part of a calendar month) for which that medical practitioner is not entitled to receive at 
least 90% of the normal monthly drawings (or a pro rata amount in the case of a part month) 
from the partnership account. 

4.12 I consider that paragraph 4(1)(b) is clear that the entitlement to suspension payments is linked 
to the months during which the suspended medical practitioner is not otherwise entitled to 
their normal monthly income from the partnership. In other words, it seeks to compensate the 
suspended medical practitioner for the income lost as a result of them being unable to work in 
their capacity as a GP partner, during the months that they are suspended. 

4.13 I consider that where paragraph 4(1)(b) states “not entitled to receive at least 90% of the 
normal monthly drawings”, the reference to ‘not being entitled’ must mean by virtue of the 
suspension, not due to any other reason. I consider that this is supported by the wording after 
that states “whether or not that medical practitioner is actually in receipt of those drawings” 
which recognises that whilst the suspended medical practitioner may not be ‘entitled’ to his 
normal monthly drawings, they may continue to be in receipt of those monthly drawings by 
virtue of their partnership arrangement. 

4.14 I note that NHS England refers to the Sandles Case in the reconsideration letter. I note that 
the judgment in the Sandles Case concludes “From the date that the Appellant ceased to be 
a partner in the Practice, he ceased being entitled to his normal partnership income. Not as a 
result of his suspension but as a result of him not being a partner. If the Appellant is not a 
partner, he cannot be entitled to a partnership income. Therefore, NHS England cannot 
compensate him for income lost as a result of him no longer being a partner and I consider 
that to do otherwise would go against the purpose of the 2015 Determination, which in my 
view is to compensate practitioners who are unable to practice as a result of their suspension 
and not if they lose income for some other reason”. 

4.15 I note there is no dispute that the Appellant resigned from his partnership in 2020 and therefore 
I consider that the precedent set in the Sandles Case applies in this case. NHS England 
cannot therefore compensate the Appellant under the 2015 Determination for lost income as 
he was no longer a partner and no longer entitled to the income.  

4.16 While I must commend the Appellant’s actions in considering the needs of the practice and its 
patients, none of the arguments put forward in relation to his motivation for resignation have 
an impact on the consequences of his no longer being a partner. There are no references to 
the needs of the practice or the motivation behind resignation in the 2015 Determination. It is 
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concerned only with the status of the individual in relation to the partnership. It would go 
beyond my role in determining disputes to read in such a significant derogation where there 
is no suggestion that one should exist.  

4.17 I note the Appellant’s comment that paragraph 5(1)(b) of the 2015 Determination states that 
the suspended medical practitioner has suspension payments calculated on the basis of 
whether the practitioner “is or was” a partner in the partnership immediately before the 
circumstances that gave rise to the suspension. 

4.18 I note that in the Sandles Case, the issue of reconciling the wording in paragraphs 4(1)(b) and 
5(1)(b) was put forward. It was determined that: 

“the various instances of “is” and of “is or was” can be explained as follows. Take an imaginary 
doctor who was suspended in January, retired from partnership on 1 March and in April 
claimed suspension payments for February and March. Throughout that period he falls within 
paragraph 3(2) because he “is or was” a partner. In February he falls within paragraph 4(1)(b) 
because he is a partner. In March he does not because he is no longer a partner. In April it is 
known that he is entitled to payment in February, and paragraph 5(1)(b) applies because 
although he is not currently a partner he was a partner immediately before suspension, and 
therefore the formula set out in that sub-paragraph sets out how much he gets for February. 
There is no inconsistency with paragraph 4(1)(b) so far as March is concerned; paragraph 5 
is irrelevant to the claim for March because there is no entitlement to a payment for March 
and therefore the March claim never gets to be analysed under paragraph 5.” 

4.19 I consider that applying the reasoning in the Sandles Case to the current case means that for 
the period from suspension to resignation the Appellant met the criteria as he was a partner 
immediately before the suspension but after resignation he no longer met the criteria in 
paragraph 4 (as explained above). The Appellant is therefore eligible for suspension payments 
between the date of his suspension and the date of resignation.  

4.20 I note the Appellant contends that he was not aware that his eligibility to receive suspension 
payments from NHS England would be impacted by his resignation from his partnership role. 
I am sympathetic to the Appellant’s misunderstanding of the 2015 Determination, however, I 
consider it the responsibility of a performer to sufficiently understand the Regulations that 
surround their employment, regardless of whether this is a currently active or suspended role. 
The Appellant has made no allegations of deliberate misrepresentations made by either NHS 
England, the CCG or the other partner in relation to the signing of the Deed. I note that in his 
representations he suggests that it is likely the CCG had no better understanding of the 
Regulations than he did. While I sympathise with the Appellant, the outcome of the application 
of the judicial reasoning in the Sandles Case clearly points to him not being eligible for 
suspension payments under the 2015 Determination after resignation from the partnership. 

4.21 I note that Paragraph 6 of the 2015 Determination states: 

“6. – (1) No payments may be made by the Board pursuant to this Determination unless 
the Board is satisfied that the suspended medical practitioner is entitled to a 
payment or that specific amount and, in particular, unless – 

(a) the Board has requested and obtained from the suspended medical 
practitioner accurate and reliable information regarding –  

(i)          that medical practitioner’s normal income from performing 
primary medical services, including details of any 
arrangements that any contractor or body has for paying that 
medical practitioner all or part of that medical practitioner’s 
normal income during the period of the suspension, 

(ii) any insurance policies that medical practitioner has taken 
out in order to provide payments if the medical practitioner’s 
work ceases or is reduced, 
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(iii) any income which that medical practitioner received from 
any body or in respect of performing primary medical 
services before the suspension, and 

(iv) any alternative work which that medical practitioner has 
taken on following the suspensions; and 

(b) the suspended practitioner has –  

(i)          warranted that the information which has been provided 
about the suspended medical practitioner’s normal income 
(including any arrangements for paying that medical 
practitioner’s normal income during the period of the 
suspension), insurance policies and any alternative work 
which that medical practitioner has taken on is accurate, and 

(ii) Undertaken to inform the Board immediately of any change 
to circumstances that might affect entitlement to payments 
by virtue of this Determination (such as that medical 
practitioner taking on alternative work). 

(2) The Board may make payments to the suspended medical practitioner on 
account in respect of amounts that are likely to be payable to that medical 
practitioner pursuant to this Determination once the Board has received the 
information it needs in order to enable it to determine the specific sum 
payable. 

4.22 I note that NHS England states that the wording of paragraph 6(b)(ii) is such that the 
suspended medical practitioner is required to immediately inform NHS England of any change 
in circumstances which may affect entitlement.  

4.23 I note that there is no dispute that the Appellant signed the Deed to resign from his position 
as a Partner on 14 July 2020 although it appears that the Deed had an effective date of 1 
March 2020. I further note that the Deed was not shared with the Professional Standards team 
at NHS England until almost two years later in April 2022. I have not been provided with a 
copy of this document or provided with evidence from either party to demonstrate why this 
delay in notification took place.  

4.24 Due to not being provided with any evidence to the reason for this delay, I am not of the view 
that the Appellant purposefully did not adhere to the responsibilities as set out in paragraph 
6(1)(ii). From the comments of the Appellant, I assume it was simply because the Appellant 
was unaware that resignation from the partnership was a change in circumstances that would 
affect entitlement to suspension payments.  

4.25 In light of the above I determine that the Appellant is entitled to suspension payments for the 
period from suspension to resignation from the partnership and he is not entitled to suspension 
payments for the period following his resignation from the partnership. 

4.26 I have not been provided with information as to how much has been paid to the Appellant in 
suspension payments nor for which periods such payments have been made. I have not been 
provided with any decision of NHS England to recover any overpayments to the Appellant. I 
note that the Appellant has stated “If I had known this to be the situation I would have sought 
alternative employment over the last 2 years or more and we would have lived with a different 
budget”. I assume from these comments that payments have been made for a significant 
period after the Appellant’s resignation from the partnership. This determination sets out my 
determination of the eligibility of the Appellant to suspension payments. Given no decision has 
been made on overpayments, I make no determination on that. I consider that it is for NHS 
England to consider this determination and any consequential actions. I therefore make no 
determination on the ability or not of the Appellant to appeal any decision subsequently made 
by NHS England to recover any overpayment.  
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5. DETERMINATION  

5.1 I determine that the Appellant is entitled to suspension payments for the period from 
suspension to resignation from the partnership but is not entitled pursuant to paragraph 4(1)(b) 
of the 2015 Determination to suspension payments for the period following his resignation 
from the partnership.  

 

 
Head of Appeals 
NHS Resolution 


