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14 February 2023 
 
FILE REF:    SHA/25765 
 
 
 
 
DECISION MAKING BODY: NHS ENGLAND – EAST OF ENGLAND 
     (“THE COMMISSIONER”) 
 
GDS CONTRACTOR: BEECH HOUSE SMILE CLINIC, 56 

HIGH STREET, DEREHAM, NORFOLK 
NR19 1DR 

 
DISPUTE RESOLUTION: NATIONAL HEALTH SERVICE 

(GENERAL DENTAL SERVICES 
CONTRACTS) REGULATIONS 2005 

 
RE: REJECTED FORCE MAJEURE APPLICATION AND 

CLAWBACK OF PAYMENTS FOR 2021/22 
 
 
1 Outcome 

 
1.1 I am of the view that the Contractor has failed to meet the criteria for its Force Majeure 

application to succeed.  
 

1.2 I make no determination with regard to NHS England’s schedule of payments as a 
result of the clawback of monies from the Contractor.   

 
1.3 I note that neither party has submitted a claim for interest with regard to this dispute 

and I make no determination in this regard. 
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DECISION MAKING BODY: NHS ENGLAND – EAST OF ENGLAND 
     (“THE COMMISSIONER”) 
 
GDS CONTRACTOR: BEECH HOUSE SMILE CLINIC, 56 

HIGH STREET, DEREHAM, NORFOLK 
NR19 1DR 

 
DISPUTE RESOLUTION: NATIONAL HEALTH SERVICE 

(GENERAL DENTAL SERVICES 
CONTRACTS) REGULATIONS 2005 

 
RE: REJECTED FORCE MAJEURE APPLICATION AND 

CLAWBACK OF PAYMENTS FOR 2021/22 
 
 
1 INTRODUCTION 
 

1.1 The Contractor has referred the dispute in relation to its General Dental Services 
(“GDS”) contract for dispute resolution under the provisions of Paragraph 54 of 
Schedule 3 of the National Health Service (General Dental Services Contracts) 
Regulations 2005 (the “Regulations”). 

1.2 The Secretary of State for Health and Social Care has directed that NHS Resolution 
exercise the functions of dispute resolution on their behalf. I, as an authorised officer 
of NHS Resolution, have made this determination. 

2 APPLICATION FOR DISPUTE RESOLUTION 

2.1 By email dated 27 September 2022, the Contractor applied to NHS Resolution for 
dispute resolution.  

2.2 I have had regard to the following documents made available to me in consideration 
of this matter to ensure the just, expeditious, economical and final determination of 
this dispute: - 

2.2.1 The Contractor’s application for dispute resolution by email with enclosures, 
to NHS Resolution dated 27 September 2022; 

2.2.2 The Contractor’s email to NHS Resolution dated 17 October 2022 providing 
further information; 

2.2.3 The Contractor’s email to NHS Resolution dated 8 November 2022 providing 
further information; 
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2.2.4 The NHS BSA’s email to NHS Resolution dated 10 November 2022 with NHS 
England contact information; 

2.2.5 The Contractor’s emails (x3) to NHS Resolution dated 11 November 2022; 

2.2.6 NHS England’s emails (x2) to NHS Resolution dated 15 November 2022; 

2.2.7 NHS England’s emails (x2) to NHS Resolution dated 16 November 2022 with 
representations in a letter dated 17 November 2022; 

2.2.8 NHS England’s emails (x2) to NHS Resolution dated 17 November 2022; 

2.2.9 NHS England’s email to NHS Resolution dated 18 November 2022; and 

2.2.10 NHS England’s email to NHS Resolution dated 4 January 2023. 

3 PARTIES SUBMISSIONS 

The Contractor’s application 

3.1 The Contractor’s email to NHS Resolution dated 27 September 2022 states: 

“I write in response to the declined Force Majeure document attached received 
Thursday 15th September 2022. 

We would like to appeal against the decision and discuss the outcome and reasons 
for our issues in more details. We are hoping to arrange a face to face meeting with 
someone to discuss this further as soon as possible. 

We kindly ask if you can you confirm a date and time that will allow us to directly 
communicate with you and find a resolution to the rejected outcome. 

I have CC’d in the following important contacts: 

# Director 

# Director 

# Director 

# Senior Operations Management 

In addition, have just accessed our pay statements 2223/06 and there are the 
following deductions for the 21/22 period: 

Contract 1278090001 – Under Performance of £# Adjustments of £# Total: £# 

Contract 1000100000 – Under Performance of £# Adjustments of £# Total: £# 

A Grand Total of £# 

This leaves us with no payment on 1 October 2022 in fact it leaves us with a debt of 
£# which presents serious financial consequences to our Practice. Whilst I fully 
understand any monies owed have to be repaid, as this matter is under appeal and 
the outcome has not been confirmed surely a discussion at the least could have taken 
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place to make us aware and allow us to work towards a resolution that the Practice 
found acceptable and could financially support. 

This has now put us into serious financial difficulties and an urgent meeting hopefully, 
face to face, can be arranged to get this matter resolved before we have no other 
alternative but to put you on notice of the hand-back of our contract. 

Any urgent assistance you can provide would be greatly appreciated.” 

Representations 

NHS England’s representations 

3.2 NHS England’s letter to NHS Resolution dated 17 November 2022 states: 

“Thank you for your email and sharing the information from the provider of dental 
contracts 100010/0000 & 127809/0001.  

The BSA are administering the dental year-end & mid-year process nationally. All 
correspondence goes via the BSA dental cases team who log correspondence and 
pass to us for review.  

Since COVID dental contractors have had reduced targets whilst retaining 100% 
funding from the office of the chief dental officer stipulated criteria and targeted 
activity. This contract retained 100% funding.  

The debts are due to under-performance. Dental providers are paid 1/12th of the 
contract value each month and contracted to provide dental services and treatments 
to the public under the NHS contract. The contracts are then reconciled, and any 
under-performance is recovered.  

Both of the contracts failed to provide dental activity or complete contractual obligation 
and therefore repayment of public funds is required.  

Due to the scale of the debt the practice was in a negative payment position. To avoid 
any financial unsustainability, we arranged advance payments of the following values 
directly into the practice bank account.  

Contract 127809/0001 £# on 29/9/2022 and further £# advance on 26/10/2022  

Contract 100010/0000 £# on 28/9/2022 and further £# on 26/10/2022  

The BSA are reinstating the original values to the practice on the schedule dated 1st 
December 2022. However, we still have to recover the debts from this provider, but 
we note the provider is not disputing the total debt but would like to extend the 
repayment terms. 

Those providers had requested extended repayment terms have been agreed at 6 
months, but I do not appear to have any communication from this provider requesting 
payment of the debt over an extended period.  

Contractual payments remain in place during 2022/2023 with both dental contracts 
are [sic] receiving 1/12th contractual payment whilst under-performing so 
accumulating further significant debt. 

We are in the process of requesting a meeting to discuss the contract.” 
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The Contractor’s representations 

3.3 None were received. 

NHS England’s observations 

3.4 None were received. 

The Contractor’s observations 

3.5 None were received. 

4 CONSIDERATION 

4.1 Up to 30 June 2022, NHS England was responsible for commissioning primary dental 
services and made the decision which is the subject of this appeal.  Since 1 July 2022, 
it has been possible for Integrated Care Boards to take on delegated responsibility for 
the commissioning of primary dental services. NHS England made the decision which 
is the subject of this appeal. NHS Resolution will issue this decision to NHS England 
and it is for NHS England to inform the relevant Integrated Care Board if 
commissioning of primary dental services has already been delegated to the 
Integrated Care Board in the area relevant to this appeal. 

 
4.2 I was provided by the Contractor, with a copy Standard General Dental Services 

Contract revised May 2009, and also a further copy updated November 2012. NHS 
England has not disputed the validity of these therefore, I have proceeded on the 
basis that the Contractor is party to a General Dental Services Contract with NHS 
England.   

 
4.3 I note the Contractor’s reference to contract numbers 1278090001 and 1000100000 

belonging to practice location V00699 namely, Beech House Smile Clinic, 56 High 
Street, Dereham Norfolk, NR19 1DR. NHS England has not disputed these, nor their 
relevance to the matters raised by the Applicant in this application for dispute 
resolution.  

 
4.4 I note NHS England’s representations on the application for dispute resolution. Other 

correspondence copied to me by the Contractor, includes a letter and emails from the 
NHS Business Services Authority (NHS BSA). I accept NHS England’s comment on 
this point that: 

 
4.4.1 “The BSA are administering the dental year-end & mid-year process 

nationally. All correspondence goes via the BSA dental cases team who 
log correspondence and pass to us for review.” 

 
4.5 I note this application for dispute resolution relates to the following matters: 

 
4.5.1 The NHS BSA’s decision as notified to the Appellant in its letter dated 

15 September 2022, refusing the Contractor’s Force Majeure 
application; and 

 
4.5.2 Deductions from payments made by NHS England to the Contractor for the 

period 2021/22.   
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4.6 I note that the application for dispute resolution refers first, to the refused Force 
Majeure application. I have given consideration to the matters in dispute in the same 
order. 

 
4.7 I note the Applicant has stated with regard to local dispute resolution: “The only 

response we have had is the response attached saying they will not accept our Force 
Majeure. They have not sent any further responses regarding taking the payments all 
in one visit.” I note however that the Contractor has with its application, provided me 
with a number of copy emails between itself and NHS England/NHS BSA and vice-
versa. These culminate in the NHS BSA’s letter to the Contractor dated 15 September 
2022 stating: “As we have now exhausted all avenues of local resolution” and referring 
the Contractor to NHS Resolution for dispute resolution. I conclude that there has 
been some form of dispute resolution at local level. The Contractor having taken the 
opportunity to make an application for dispute resolution to NHS Resolution, has also 
in my view, accepted that local dispute resolution is exhausted. In the circumstances, 
I am content that I may proceed to determine the current application.  

 
4.8 I note the Contractor’s comment that it first became aware of the matters in dispute 

with its first Annex 84 Force Majeure application dated 19 August 2021. I also note a 
copy email from the Contractor to NHS England dated 14 July 2022 includes: 

 
4.8.1 “Please see attached a copy of the Annex 84 required to give preliminary notice 

for failure to meet our contact commitments.  
 

4.9 I am satisfied that the application for dispute resolution to NHS Resolution was made 
in time. 
 

4.10 As regards the Contractor’s Force Majeure application, I note that the Standard 
General Dental Services Contract updated November 2012, includes in Part 23, 
points 372 - 375, on pages 136 and 137, the following reference: 

 
“Neither party shall be responsible to the other for any failure or delay in performance 
of its obligations and duties under this Contract which is caused by circumstances or 
events beyond the reasonable control of a party. However, the affected party must 
promptly on the occurrence of such circumstances or events: 
 

inform the other party in writing of such circumstances or events and of what 
obligation or duty they have delayed or prevented from being performed; and 

take all action within its power to comply with the terms of this Contract as fully 
and promptly as possible. 

Unless the affected party takes such steps, clause 372 shall not have the effect of 
absolving it from its obligations under this Contract. For the avoidance of doubt, any 
actions or omissions of either party’s personnel or any failures of either party’s 
systems, procedures, premises or equipment shall not be deemed to be 
circumstances or events beyond the reasonable control of the relevant party for the 
purposes of this clause, unless the cause of failure was beyond reasonable control. 

If the affected party is delayed or prevented from performing its obligations and duties 
under the Contract for a continuous period of 3 months, then either party may 
terminate this Contract by notice in writing within such period as is reasonable in the 
circumstances (which shall be no shorter than 28 days).  
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The termination shall not take effect at the end of the notice period if the affected party 
is able to resume performance of its obligations and duties under the Contract within 
the period of notice specified in accordance with clause 374 above, or if the other 
party otherwise consents.”  

4.11 I note that I have not been provided with a copy of the Contractor’s Force Majeure 
application.  However, the Contractor’s 14 July 2022 email as referred to at point 3.3 
above, gives an indication of the reasons why the Contractor made the application: 

4.11.1 “Please see attached a copy of the Annex 84 required to give preliminary 
notice for failure to meet our contact commitments. As noted on the Annex 84s 
from the 7th July 2022 I have had NO Full time Dentist working on the contract 
1000100000 and from the 3rd August I will have NO Dentists on the contract 
1278090001. We have and continue to put all of our efforts into recruitment for 
NHS clinicians. During this time and due to only having 1 treating NHS dentist 
on site, we have had no option but to provide emergency care only to hold off 
on any routine care. This has allowed us to ensure that NHS patients are able 
to access us in time of need.”  

4.12 I further note the Contractor’s email to the NHS BSA dated 7 September 2022, that 
states:  

4.12.1 “We have still not heard any further communications from your dept. 

Just an update, we now have NO NHS dentists on site. We are still trying to 
recruit but at this time have not had any success.  

Please advise any urgent updates as NHS provisions are now virtually 
impossible to offer.  We are getting the random locum for odd days here and 
there but nothing that will sustain our contract obligations with the NHS.”  

4.13 I note from the copy of the NHS BSA’s decision letter dated 15 September 2022, it 
states that its decision was following a review of a previous decision (of which I do not 
have a copy). The 15 September 2022 letter includes the following reasoning for 
refusing the application: 
 
4.13.1 “The practice being understaffed/no dentist is not an allowable circumstance 

for a Force Majeure.” 
 

4.14 I am aware of the ‘Policy Book for Primary Dental Services’ (published April 2018 – 
Author - NHS England Dental Primary Care Commissioning) whose target audience 
is NHS England Heads of Primary Care/NHS England Dental Leads. Under the 
heading ‘Description’ on page 3, it is written that: “The amended book seeks to provide 
further clarity. A refresh of the document was undertaken to provide further clarity, 
remove any ambiguity or processes that are no longer undertaken.” Whilst not 
provided with a copy of the Policy Book by either of the parties to the current dispute, 
I note that some of the following wording is reflected in the Contractor’s General 
Dental Services Contract (as referred to at points 3.6 above).  
 

4.15 I note page 140 of the Policy Book, Point 17.1 ‘Background’ states: 

“Adverse incidents are dealt with in the force majeure provisions of the standard GDS 
contract and PDS agreement. Although these provisions are not required by the GDS 
Regulations or the PDS Regulations, the majority of GDS contracts and PDS 
agreements will include them.  
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The Commissioner is advised to check that the force majeure provisions are included 
in each contract and if they are to follow the guidance in this policy. This policy is only 
applicable where the contract in question has retained the recommended force 
majeure provisions.  

The contractor is responsible for informing the Commissioner of any force majeure 
event promptly and no later than five working days of the occurrence of such 
circumstances or events as stipulated in Annex 84 and for lodging a claim for relief 
within the timescales specified within this document.  

The Commissioner is responsible for advising contractors of the outcome of any claim 
once processed and applying that relief to the contractor's contract by way of carry 
forward activity on the payment and contract systems. 

The decision-making process and calculation of relief tools are set out in the 
appendices.” 

4.16 I note that point 17.2 ‘Contract Wording’ on pages 140 to 143 of the Policy Book for 
Primary Dental Services, states: 

“Clause 372 to 375 of the GDS contract and clauses 350 to 353 of the PDS agreement 
provide that:  

'Neither party shall be responsible to the other for any failure or delay in 
performance of its obligations and duties under this Contract which is caused 
by circumstances or events beyond the reasonable control of a party. 
However, the affected party must in the occurrence of such circumstances 
or events:  

 inform the other party in writing of such circumstances or events and 
of what obligation or duty they have delayed or prevented being 
performed; and  
 

 take all action within its power to comply with the terms of this 
Contract as fully and promptly as possible.  

Unless the affected party takes such steps, [the clause above] shall not have the 
effect of absolving it from its obligations under this Contract. For the avoidance of 
doubt, any actions or omissions of either party’s personnel or any failures of either 
party’s systems, procedures, premises or equipment shall not be deemed to be 
circumstances or events beyond the reasonable control of the relevant party for the 
purposes of this clause, unless the cause of failure was beyond reasonable control.'  

A force majeure event is one which is caused by circumstances beyond the 
reasonable control of either the Commissioner or the contractor that could not have 
been avoided or mitigated with reasonable care and where the event has had a 
material effect on the fulfilment of the contract.  

Examples of events that may invoke the force majeure provisions are as follows:  

 fire;  
 

 flood;  
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 severe weather conditions and for which precautions are not ordinarily taken 
to avoid or mitigate the impact (for example a severe hurricane);  
 

 industrial action which significantly affects the provision of public services or 
services upon which the party is reliant;  
 

 death of a significant performer or close relative (for the purposes of this 
policy, a close relative is defined as, mother, father, sister, brother, wife, 
husband, civil partner, daughter, son, grandparent, grandchild, parent-in-law, 
son-in-law, daughter-in-law, sister-in- law, brother-in-law, step parent, step 
child, step sister, step brother, foster child, legal guardian, domestic partner 
or fiancé/fiancée);  
 

 pandemic disease or circumstances that might otherwise be considered “an 
act of God”;  
 

 war; 
 

 civil war (whether declared or undeclared);  
 

 riot or armed conflict;  
 

 radioactive, chemical or biological contamination;  
 

 pressure waves caused by aircraft or other aerial devices travelling at sonic 
or supersonic speed;  
 

 acts of terrorism; and/or  
 

 explosion.  

Throughout this policy the term dental relief is used. This is used as an outcome 
measure that will effectively determine the total units of activity that the contractor 
was delayed or prevented from providing during the force majeure period and which 
may be 'carried forward' to the following financial year, instead of the Commissioner 
recovering the overpayment in respect of the UDAs/UOAs not provided. The 
Commissioners decision whether to grant dental relief will be based on the 
assessment of a contractor’s claim for relief, where there has been an inability to 
deliver the contractual activity required. This policy provides the template documents 
that are relevant to the process of assessing eligibility for and granting dental relief, 
and also sets out the criteria, processes and examples of what would constitute a 
force majeure event. There is also a calculator and methodology provided for 
calculating the amount of dental activity that can be carried forward.  

If the Commissioner is satisfied that a force majeure event occurred and all 
reasonable efforts have been made to mitigate the consequences of the force 
majeure event, it may allow the contractor to carry forward to the following financial 
year a number of unfulfilled UDAs or UOAs which, it is estimated, were not delivered 
as a direct result of the force majeure event. It is expected that any activity carried 
forward will be delivered within the next financial year.  

Neither the standard GDS contract or PDS agreement make provision for financial 
compensation or dispensation to be awarded to the contractor, so 'carry forward' 
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activity will be permitted where it is felt that the force majeure event impacted on the 
contractor’s ability to deliver their contractual obligations.  

In order to be considered for dental relief a contractor must have followed the correct 
procedure of notifying the Commissioner, which is detailed below, promptly and no 
later than five working days of the occurrence of the force majeure event, and must 
have submitted the claim form that is provided in Annex 86.  

If a contractor is claiming for dental relief, the Commissioner should postpone 
consideration of the issue of a remedial or Breach Notice for under-delivery until the 
outcome of the claim is known. Where the claim is successful, it is inappropriate for 
the Commissioner to issue a breach or Remedial Notice for under-delivery. For audit 
purposes the Commissioner will need to ensure local governance processes are 
followed. 

17.3 Circumstances of force majeure event  

In considering claims for dental relief it is important to take into account the event and 
the point in the financial year when it took place.  

Claims for relief in respect of planned or anticipated events should not be considered 
because whilst they may affect service delivery in the short term, the contractor is 
required to deliver the activity during the relevant financial year. The contractor is 
expected to plan its own delivery (within the requirements of the contract) and should 
plan for anticipated events that might affect the day to day delivery of units of activity 
(i.e. additional bank holidays). 

It is entirely reasonable to expect a contractor to make arrangements to ensure that 
activity lost through an unplanned event occurring at the beginning or middle of the 
financial year is recovered and the contracted activity is delivered in full by 31 March, 
and in all circumstances can be accommodated within the 4% tolerance of delivery of 
activity.” 

4.17 I note point 17.6 ‘Evidence’ of the Policy Book for Primary Dental Services states: 

“Contractors must provide evidence of the force majeure event and the impact that it 
has had on service provision when they submit their claim at year end.  

Examples are as follows:  

 copy of a death certificate;  
 

 letter from the treating medical professional, hospital or treatment centre, 
confirming the diagnosis or condition of the performer in question and the 
period for which it considers the individual should be absent from work;  
 

 photographs of damage to premises, dated invoices or estimates for repair, 
photocopy of day book evidencing the premises closure; and/or 
 

 written confirmation from a utilities company regarding service being cut off 
due to the force majeure circumstances. 

Following the review of any claim for dental relief, the Commissioner should return 
any supporting personal information to the contractor or agree to dispose of it 
appropriately.” 
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4.18 I note point 17.7 of the Policy Book for Primary Dental Services ‘Contract Compliance’ 
states: 

“Contractors are required under the terms of their contracts to promptly notify the 
Commissioner (which for the purposes of this policy is considered to be within 5 
working days) of a force majeure event, detailing the cause or event, what service 
provision is being delayed or prevented and what action(s) within their power they are 
taking in order to comply with the terms of the contract as fully and promptly as 
possible. Submitting at year end claim form.  

Failure to notify the Commissioner will mean that the contractor is not absolved from 
its obligations under the contract and will render any claim for dental relief invalid. 
This may mean that the contractor is in breach of its contract as a result of under 
delivery of its contracted activity which will not be mitigated against as a result of the 
force majeure event occurring.  

Neither party will be responsible to the other for any failure to delay in performing its 
obligations and duties under the contract which is caused by an event of force 
majeure.” 

4.19 I have already noted as far as I am able to ascertain, the Contractor’s reasons for its 
Force Majeure application. From July 2022, the Contractor had limited availability/no 
dental practitioners to assist it in meeting its contractual obligations. I have no 
information to show how this position arose, and then continued, although this in part 
appears to be due to an inability to recruit replacement practitioners.  I have already 
noted above, the Policy Book for Primary Dental Services and the circumstances of a 
Force Majeure event.  I have no information to show that the cause of the current 
failure was beyond the Contractor’s reasonable control and could not have been 
avoided or mitigated against with reasonable care.  
 

4.20 Whilst I am sympathetic to the struggles that the Contractor appears to have 
encountered, I am of the view that the recruitment issues that the Contractor is having 
do not fall under Force Majeure and that NHS England was correct to refuse the 
application. 

 
4.21 I note that the Contractor has also referred to an “additional matter” in its email to NHS 

Resolution of 27 September 2022. The Contractor states that it had accessed its pay 
statements 2223/06 and noted deductions made for the 2021/22 period. The 
Contractor claims that this had left it with no payment for 1 October 2022, and also a 
debt of £# which presented it with serious financial consequences for its practice.  

 
4.22 I note the Contractor’s comment:  “Whilst I fully understand any monies owed have to 

be repaid, as this matter is under appeal and the outcome has not been confirmed 
surely a discussion at the least could have taken place to make us aware and allow 
us to work towards a resolution that the Practice found acceptable and could 
financially support.” I consider that this element of the application for dispute 
resolution is concerned with the alleged lack of discussion and warning to the 
Contractor, that such large sums were to be clawed back by NHS England. NHS 
England’s comments appear to indicate that other Contractors may have been given 
a number of months to pay back their debt.  

 
4.23 I consider the Contractor’s query regarding the schedule of payments whilst the 

dispute is ongoing, is one that the Contractor needs to discuss directly with NHS 
England. I note NHS England’s comment that it has so far, not received any 
communication from the Contractor requesting repayment of the debt over an 
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extended period. The Contractor has not claimed otherwise. The schedule of 
payments is not a matter which I have jurisdiction to consider as I am only required to 
consider the substantive matter i.e. the Force Majeure application. It does appear that 
there might be scope for discussion regarding future payments and I hope both parties 
engage directly with each other in this regard.  

 
5 DECISION 

5.1 I am of the view that the Contractor has failed to meet the criteria for its Force Majeure 
application to succeed.  

 
5.2 I make no determination with regard to NHS England’s schedule of payments as a 

result of the clawback of monies from the Contractor.   
 
5.3 I note that neither party has submitted a claim for interest with regard to this dispute 

and I make no determination in this regard. 
 
 

 
Head of Appeals  
NHS Resolution 


