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URPHARM LTD BURBAGE SURGERY, TILTON ROAD, 
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1 Outcome 

1.1 Pursuant to paragraph 9(5)(a) of Schedule 3 to the Regulations I substitute the decision 
of NHS England to issue a breach notice with a decision to not issue a breach notice. 

 
 
 
 
A copy of this decision is being sent to: 
 
 
Urpharm Ltd 
NHS England – Midlands Area Team 
 
 
  

8th Floor 
10 South Colonnade 

Canary Wharf 
London 

E14 4PU 
 

Tel: 0203 928 2000  
Email: nhsr.appeals@nhs.net 
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APPEAL AGAINST NHS ENGLAND (MIDLANDS AREA 
TEAM) DECISION REGARDING A BREACH NOTICE AT 
URPHARM LTD BURBAGE SURGERY, TILTON ROAD, 
BURBAGE, HINCKLEY, LEICESTERSHIRE, LE10 2SE 
 
 
 

1 The Breach Notice 

A Breach Notice dated 17 October 2022 was sent to Urpharm Ltd in respect of Burbage 
Surgery, Tilton Road, Burbage, Hinckley, Leicestershire, LE10 2SE. 

1.1 “Name of contractor: Urpharm Ltd  

1.2 Address of premises: Burbage Surgery, Tilton Road, Burbage, Hinckley, 
Lecicestershire, LE10 2SE [sic] 

1.3 Date of inclusion in the pharmaceutical list for the area of Leicester, Leicestershire and 
Rutland Wellbeing Board: 1 Septemebr 2013 [sic] 

1.4 This is a breach notice issued under regulation 71 of the National Health Services 
(Pharmaceutical and Local Pharmaceutical Services) Regulations 2013  

Nature of the breach  

1.5 Schedule 4, Part 4, Paragraph 35 (5) of The National Health Service (Pharmaceutical 
and Local Pharmaceutical Services) Regulations 2013 as amended states that a 
pharmacy at the request of NHS England or a person authorised in writing by NHS 
England to make the request, send to NHS England or that person by means of an 
electronic communication, a duly completed questionnaire, which is;  

a) In a format approved by NHS England; and  

b) For the purpose of enabling NHS England, or a person authorised in writing 
by NHS England, to determine whether or when it is necessary or expedient 
for a person authorised in writing by NHS England to undertake an inspection 
of the pharmacy’s premises  

1.6 As a result of NHS regulations introduced at the end of 2020, completion of Community 
Pharmacy Assurance Framework is now a requirement of the Terms of Service. 
Therefore, contractors must complete the screening questionnaire and, if required, the 
full CPAF questionnaire.  

1.7 In order to demonstrate compliance with the community pharmacy assurance 
framework, NHS England- Midlands and NHS BSA on behalf of NHS England - 
Midlands have requested completion of the questionnaire on five occasions (25 July 
2022, 01 August 2022, 08 August 2022, 15 August 2022, 25 August 2022). However, 
the pharmacy has failed to submit the screening questionnaire and has provided no 
valid reason why.  

1.8 NHS England - Midlands therefore referred this matter of non-compliance to the 
Pharmaceutical Services Regulations Committee on 20 September 2022. The PSRC 
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found the pharmacy to be in breach of the terms of service for failure to provide a duly 
completed questionnaire when requested.  

1.9 NHS England – Midlands have therefore found Urpharm Ltd, Burbage Surgery, Tilton 
Road, Burbage, Hinckley, Lecicestershire LE10 2SE [sic] to be in breach under 
Regulation 71, in respect of the breach of; Schedule 4, Part 4, Paragraph 35 (5) of the 
NHS (Pharmaceutical and Local Pharmaceutical Services) Regulations 2013 as 
amended. You are required to not repeat the breach again.  

1.10 The pharmacy has now been put forward to complete the full questionnaire for 2022-
23 the NHS BSA will send an invite to the pharmacy when this is available to complete.   

1.11 You have a right of appeal to the Secretary of State against the issuing of this breach.   

1.12 Should you choose to appeal then you should send a concise and reasoned statement 
of the grounds for your appeal within 30 days of the date of this notice to 
nhsr.appeals@nhs.net or: Primary Care Appeals Case Manager, NHS Resolution, 8th 
Floor 10 South Colonnade, Canary Wharf, London, E14 4PU. 

1.13 Please note that should you fail to comply with the requirements of this breach notice 
we reserve the right to exercise our powers to take further action in relation to your 
inclusion in the pharmaceutical list in respect of the above named premises. This may 
include removal of the premises from the pharmaceutical list under regulation 73 of the 
NHS (Pharmaceutical and Local Pharmaceutical Services) Regulations 2013, as 
amended.” 

2 The Appeal 

In a letter dated 31 October 2022 and addressed to NHS Resolution, Urpharm Ltd (“the 
Appellant”) appealed against NHS England's decision. The grounds of appeal are: 

2.1 “I am writing to appeal the breach notice received on 17th October 2022. I understand 
the breach was received due to the failure of completion of community pharmacy 
assurance framework questionnaire under the Terms of Service after request on five 
occasions (25th July, 1st August, 8th August, 15th August and 25th August).  

2.2 I would like to inform you the change of ownership from Famevalley Ltd (HBS 
pharmacy) and Urpharm Ltd (Burbage pharmacy) took place on 30 September 2022. 
Due to delays in the purchase of the pharmacy the original completion date of 1st 
August had to be postponed and PCSE Market entry were informed and aware of this 
but were unable to make changes to the pharmaceutical listing at the time.  

2.3 As you will be aware the requests for submitting the CPAF questionnaire were before 
the change of ownership date and I can confirm I did not receive the request, neither 
in my personal email, my personal nhs email or the pharmacy email address. Had I 
received any correspondence I would have ensured a prompt response.  

2.4 I request you to please kindly remove the breach notice as I was not under ownership 
at the time of the CPAF deadline or when the requests were made.”  

3 Summary of Representations 

This is a summary of representations received on the appeal. A summary of those 
representations made to NHS England are only included insofar as they are relevant and add 
to those received on the appeal. 

3.1 NHS ENGLAND  

3.1.1 “Thank you for your letter dated 01 November 2022, NHS England, Midlands 
would like to make the following representations.  

mailto:nhsr.appeals@nhs.net
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3.1.2 Schedule 4, Part 4, Paragraph 35 (5) of The National Health Service 
(Pharmaceutical and Local Pharmaceutical Services) Regulations 2013 as 
amended states that a pharmacy must at the request of NHS England or a 
person authorised by NHS England to make the request, send to NHS England 
or that person by means of an electronic communication, a duly completed 
questionnaire.  

3.1.3 Community pharmacies are governed by The National Health Service 
(Pharmaceutical and Local Pharmaceutical Services) Regulations 2013 and 
the Community Pharmacy Contractual Framework (CPCF). Part of the CPCF 
is the Community Pharmacy Assurance Framework (CPAF).  

3.1.4 NHS England’s regional teams use the CPAF to monitor community pharmacy 
contractors’ compliance with the terms of the Community Pharmacy 
Contractual Framework (CPCF).  

3.1.5 The CPAF consists of all pharmacy contractors being requested to complete a 
short screening questionnaire, which consists of 10 questions for which the 
pharmacy contractor is asked to self-assess against certain aspects of their 
terms of service. When answering the questions contractors should select the 
statements that most closely match what happens in their pharmacy. 

3.1.6 Historically the completion of the CPAF was not a compulsory function 
however, as a result of NHS regulations introduced at the end of 2020, 
completion of CPAF is now a requirement of the Terms of Service. Therefore, 
contractors must complete the screening questionnaire within the required time 
period each year and, if required, the full CPAF questionnaire. The screening 
questionnaire ran from the 18 July 2022 until Midnight on 31 August 2022.  

3.1.7 NHS England and the NHS BSA on behalf of NHS England, have spent 
considerable time contacting pharmacies that had not completed the CPAF 
questionnaire. The pharmacy breached was contacted on 6 separate 
occasions.  

3.1.7.1  25 July 2022  

3.1.7.2  01 August 2022  

3.1.7.3  08 August 2022  

3.1.7.4  15 August 2022  

3.1.7.5  16 August 2022  

3.1.7.6  19 August 2022  

3.1.8 The pharmacy have been informed in each of the NHS England 
communications that the questionnaire was now a regulatory requirement and 
that failure to complete the questionnaire would result in a referral to the 
Pharmaceutical Services Regulations Committee and that this referral may 
result in the issue of a breach notice.  

3.1.9 NHS England also contacted the pharmacy on 13 September 2022 giving the 
pharmacy an opportunity to provide any mitigating circumstances as to why 
they failed to complete the questionnaire.  

3.1.10 In response to the appeal letter from Burbage Pharmacy NHS England 
reviewed the communications sent to the pharmacy and discovered that the 
communications were being sent to the email address 
pharmacy.fpw30@nhs.net which belonged to the previous owner of the 

mailto:pharmacy.fpw30@nhs.net
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pharmacy, HBS Pharmacy, this was in part due to the fact that the period when 
the questionnaire was running (18 July 2022 until Midnight on 31 August 2022) 
which was the period when most of the communications were sent, the change 
of ownership had not taken place.  

3.1.11 The pharmacy have stated that the change of ownership did not take place 
until 30 September 2022, the market entry process is such that NHS England, 
PCSE and the NHS BSA have part actions to perform with regard to the market 
entry process and the records for this application show that the pharmacy 
changed ownership on 1 September 2022.  We were informed of the change 
of ownership by memo from PCSE on 12 September 2022.  

3.1.12 Following the receipt of this memo our records were amended to reflect the 
change of ownership from 1 September 2022 and an amendment email sent 
to all stakeholders.  

3.1.13 Under the National Health Service (Charges and Pharmaceutical and Local 
Pharmaceutical Services) (Amendment) Regulations 2020 an NHS pharmacist 
must ensure that pharmacy staff at the pharmacy premises (including locums) 
have access to, and are able to send and receive NHSmail from, a premises 
specific NHSmail account.  

3.1.14 The pharmacist must ensure that at least two members of the pharmacy staff 
have live, linked NHSmail accounts to the premises specific NHSmail account 
(unless fewer than two members of the pharmacy staff are engaged in the 
provision of NHS services). NHS England recommend that all members of 
pharmacy staff have access to and are able to use the premises specific 
NHSmail account.  

3.1.15 NHS England, Midlands as part of their assurance to adherence against this 
regulatory requirement and following a change of ownership, send an email to 
pharmacies to inform them of various actions they need to complete including 
instructions on how to register for a pharmacy specific NHS Net account. This 
email also requests that as soon as the pharmacy have an email address, they 
inform NHS England. Burbage Pharmacy were sent this email on 14 
September 2022; however, we have still not been sent confirmation that the 
pharmacy has a NHS Net account or has linked staff members to it. Had this 
email address been received then the pharmacy would not have been sent a 
breach notice.  

3.1.16 I would like to take this opportunity to respond to any further representations 
provided by Burbage Pharmacy, Burbage Surgery, Tilton Road, Burbage, 
Leicestershire, LE10 2SE.” 

4 Observations 

Late observations were received by NHS Resolution in response to the representations 
received on appeal. 

4.1 THE APPELLANT  

4.1.1 “Thank you for the response to my appeal letter and allowing me the 
opportunity to make further representations.  

4.1.2 Following the email sent from NHS England on 14/09/22 informing me of 
various actions to complete, I can confirm I actioned this immediately. On 
14/09/22I registered with DSP toolkit and received confirmation of publication 
of assessment on 15/09/22 at 9.54am.  
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4.1.3 Furthermore, the following day on 15/09/22 I actioned setting up a NHS shared 
pharmacy mail account and received a ticket from NHSmail to confirm this.  

4.1.4 On 15/09/22 I can also confirm an email was sent from myself to East Midlands 
Pharmacy team requesting the required SLAs and this was all completed 
before the change of ownership.  

4.1.5 I can confirm my NHS shared pharmacy mail account 
(pharmacy.fe318@nhs.net) was live and setup on 11/10/22 following some 
registration issues which took weeks to solve constantly liaising with NHSmail, 
I can also confirm at least two members of the pharmacy staff have live, linked 
NHSMail accounts [email addresses provided – redacted by NHS Resolution] 
and this is accessed daily by staff for alerts and notices.  

4.1.6 On 1/11/22 I can confirm MHRA alerts were set up and on 11/11/22 the first 
CAS alerts were received.  

4.1.7 For all of the above, I am happy to provide any evidence and emails if required, 
so please do not hesitate to request.  

4.1.8 I humbly request once again to kindly remove this breach, as from the very first 
correspondence received on 14/09/22 I immediately began to action the 
necessary steps. My sincere apologies for failing to confirm registration of NHS 
net account and linked staff members. There were several delays in the 
purchase of the pharmacy which resulted in the actual change of ownership 
taking place on 30/09/22.  

4.1.9 Thank you in advance for your time and careful consideration in dealing with 
the appeal. I believe it is evident from the dates and timeline provided that I 
had no ignorance to the NHS England email, in fact, my sincere utmost respect 
in actioning it almost immediately. Had I received a single email regarding 
CPAF questionnaire reminders or circumstances, I would have certainly 
actioned this with immediate effect also. It was the sheer unfortunate fact that 
I was not receiving any emails from NHS England and they were going to a 
different shared email address as already confirmed.”  

5 Further Representations 

5.1 Having reviewed the representations and observations, I decided that it was 
appropriate to enable the parties to provide further information on certain discrete 
issues. I sent the following to both parties: 

5.1.1 “I am providing the parties to this dispute with an opportunity to provide further 
comments on certain specific matters. 

5.1.2 I am providing both parties with an opportunity to provide comments on:  

5.1.2.1 Whether NHS England approved a change of ownership application in 
respect of the pharmacy; 

5.1.2.2 Whether a change of ownership will always necessitate a change of 
the pharmacy’s NHSmail address; and 

5.1.2.3 How long it usually takes to set up a new NHSmail address and 
whether this can be done before the change of ownership actually 
takes place.  

5.1.3 Additionally, I am providing NHS England with the opportunity to:  

mailto:pharmacy.fe318@nhs.net
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5.1.3.1 Provide a copy of the reminder sent on 13 September and details of 
the email address or postal address to which it was sent; 

5.1.3.2 Provide a copy of the email sent on 14 September and details of the 
email address or postal address to which it was sent; 

5.1.3.3 Explain whether the Appellant was required to inform NHS England of 
the new NHSmail address; and 

5.1.3.4 Explain why, if the Appellant had informed it of the new NHSmail 
address, it would not have issued the breach notice. 

5.1.4 Additionally, I am providing the Appellant with the opportunity to: 

5.1.4.1 Explain why the change of ownership did not change until 30 
September with any accompanying emails/evidence;  

5.1.4.2 Explain why the NHSmail address was not set up until 11 October with 
any accompanying evidence; and 

5.1.4.3 Indicate whether it informed or was required to inform NHS England of 
the new NHSmail address.  

5.1.5 I provide the parties with 14 days from the date of this letter to provide the 
information above. On receipt of any additional comments provided by a party 
in the timescales I set out above, I will consider whether it is appropriate to 
provide the other party with a chance to provide final observations on those 
comments. I will then make a final determination on this appeal.” 

5.2 THE APPELLANT 

5.2.1 “Firstly, regarding whether NHS England approved a change of ownership 
application in respect of the pharmacy, I can confirm this was granted and have 
attached a letter as evidence for this from the GPhC and NHS England. 

5.2.2 Secondly, whether a change of ownership necessitates a change of the 
pharmacies NHSmail address. The following statement is stated on the NHS 
England website 

5.2.3 “To meet their NHS Terms of Service, contractors must ensure they have a 
premises specific NHSmail account (with an email address using the following 
naming convention: ‘pharmacy.ODScode@nhs.net’), which their staff can 
access and send and receive NHSmail from.”  

5.2.4 Therefore as the ODS code changed from fpw30 to fe318 it was necessary to 
change the email address in compliance with terms of service. 

5.2.5 Thirdly, how long it takes to set up an NHSmail account and if it can be done 
before change of ownership takes place. Below is stated on NHSmail website 

5.2.6 “It can take up to 48 hours for the NHSmail team to get back to you with the 
information you need to get your account set up. Set-up itself usually takes 
about an hour.” 

5.2.7 However, I have attached numerous email screenshots between myself and 
NHSmail dated from 15/09/22 up until 11/10/22 showing the technical issues 
faced during this process of setting up the account. Furthermore, I incurred 
further issues setting up personal user accounts linked to the shared mail 
group. I can confirm I informed nhs England at my earliest convenience once 
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set up, and evidently actioned the email sent from NHS England on 14/09/22 
immediately, as the dates on the emails attached suggest.  

5.2.8 The official change of ownership date changed from 1st August to 1st 
September then to 5th September due to delays in the purchase. I then 
requested to change the date further but was unsuccessful and have attached 
the response as evidence from the pcse market entry team. I was advised to 
stick to the date as it takes 28 days to update on the Pharmaceutical list 
anyway, and the change would occur in this time frame. 

5.2.9 I have attached an email screenshot from my acting solicitors through the 
process of purchase explaining why the change of ownership did not take place 
till 30th September, please note – no matter of delay was an issue on my behalf 
or in my hands, it was entirely delays and disputes raised last minute between 
seller and landlord. 

5.2.10 I hope the above information and attached evidence sheds light on the 
situation, whereby it is evident that I did not receive any notifications or emails 
from NHS England regarding the CPAF questionnaire deadlines and neither 
was I in ownership of the pharmacy during this time. Evidently, if I had received 
an email I would have actioned immediately as I did with the email sent from 
NHS England on 14th September. 

5.2.11 I have also attached evidence that all the points in the email sent on 14th 
September were actioned with immediate effect, such as registration for DSP, 
NHSmail, CAS alerts, SLAs and informing NHS England once account created. 
As you can see from the evidence the DSP toolkit (required before creating 
NHSmail account) was completed on the same day the email was received on 
14/09/22 and even prior to the email on 08/09/22. 

5.2.12 Furthermore, I have attached the email sent from NHS England on 14/09/22 
which was guidance how to set up an nhsmail account as their records show I 
do not have one linked to the pharmacy, therefore they were aware I did not 
have one set up. 

5.2.13 I am confident the information and evidence provided will confirm the breach 
notice for the CPAF questionnaire is not my fault as firstly I was not in 
ownership of the pharmacy nor did I receive any emails regarding this. The first 
I heard of this was the breach notice which again, I actioned immediately. My 
deep request is to please consider had I received an email prior to the breach 
I would have acted on this as a matter of urgency as evidently I have been 
doing with other emails from NHS England and governing bodies.” 

5.3 NHS ENGLAND 

5.3.1 “With regards to the change of ownership necessitating a change of email 
address. It is firstly important to be aware of the format for a pharmacy specific 
NHSmail address which should be in the following format 
Pharmacy.ODSCODE@nhs.net. 

5.3.2 The pharmacy’s Organisation Data Service (ODS) code is a unique code which 
identifies the pharmacy. In some cases, once a change of ownership has been 
completed the new owner will be issued a new ODS code which is dependent 
on whether they accept the debts and liabilities of the previous owner. 

5.3.3 In cases where the ODS code changes then the new owner should apply for a 
new NHSmail account to reflect the new ODS code. This was the case with 
Burbage the ODS Code changed and therefore the pharmacy required a new 
NHS Net account. The new ODS code is only issued to the pharmacy following 
the transfer of ownership. 
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5.3.4 It is each pharmacies responsibility to register themselves for an NHS Net 
account, however, there are certain criteria that needs to be met before a 
pharmacy can apply for an NHS Net account this is detailed in the email sent 
to the pharmacy 14 September 2022 it includes the following. 

5.3.4.1 To have achieved ‘entry level’ and are working towards ‘standards met’ 
via the Data Security and Protection Toolkit (DSPT) 

5.3.4.2 To have available the pharmacy Organisation Data Service (ODS) 
code 

5.3.4.3 To have available the pharmacy General Pharmaceutical Council 
(GPhC) number 

5.3.4.4 To have an NHS BSA registered email – or a postal One Time 
Passcode (OTP) can be requested via the online registration portal. 

5.3.5 Should the pharmacy register in a timely manner then they should receive the 
NHSmail within a few days, however NHS pharmacy shared NHSmail 
accounts are managed by NHS Digital’s National Administration Service (NAS) 
and not NHS England and therefore it is the pharmacy’s responsibility to 
progress the registration with NHS Digital. 

5.3.6 The registration is a very easy process and linking the email accounts is done 
within the pharmacy this is also an easy process. More information on how to 
register and the rules for NHSmail can be found on the PSNC website NHSmail 
- PSNC Website 

5.3.7 Reminder sent 13 September 2022 

5.3.8 I have attached the reminder Appendix 1 this was sent to 
pharmacy.fpw30@nhs.net. 

5.3.9 Email sent 14 September 

5.3.10 I have attached the reminder in the as Appendix 1 [sic] this was sent to the 
email address provided on the confirmation memo provided by PCSE which 
was Burbagepharmacy@gmail.com 

5.3.11 Was the Appellant required to inform NHS England of the new NHSMail 
address? 

5.3.12 With regard to your question asking whether the pharmacy should have 
informed NHS England of the NHS Net account, NHS England send all 
correspondence through the pharmacy specific NHS Account so that data is 
secure, if the pharmacy does not inform NHS England of their email address, 
then these will be missed. The request was made in the email sent to the 
contractor on 14 September 2022 (Appendix 1) to the email address provided 
on the final memo from the pharmacy Schedule 4, part 4 paragraph 29c of The 
National Health Service (Pharmaceutical and Local Pharmaceutical Services) 
Regulations 2013 as amended included in Appendix 1 in states that an NHS 
pharmacist must ensure at the pharmacy premises (including locums) must 
have access to and are able to send and receive NHSmail from a premises 
specific NHSmail account. The pharmacist must ensure that as least two 
members of the pharmacy staff have live, linked NHS mail accounts to the 
premises specific NHSmail account. 

5.3.13 If a pharmacy does not inform NHS England or other stakeholders of their 
NHSmail account, then they will be unable to receive correspondence or 
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secure emails thus breaching their terms of service. The NHSmail account is 
also used for receiving referrals for certain of the advanced services. 

5.3.14 If the Appellant had informed NHSE of the new NHSmail address, it would 
not have issued the breach notice. 

5.3.15 The breach notice was issued to the pharmacy as they failed to complete the 
Community Pharmacy Assurance Framework full questionnaire. 

5.3.16 The full questionnaire is sent to contractors by the NHS BSA on behalf of NHS 
England through pharmacies secure NHSmail account, contractors who fail to 
complete the questionnaire are in breach of their terms of service and are 
therefore referred to the Pharmaceutical Services Regulations Committee 
(PSRC) to see if a breach notice will be issued. 

5.3.17 Though the reminders for the full questionnaire were sent to the previous 
owner because the transfer of ownership had not happened, had NHS England 
received a new email address for the pharmacy before the email went out on 
the 13 September 2022 the pharmacy would have had the opportunity to 
provide mitigating circumstance for not completing the questionnaire, these 
would have been reviewed by the PSRC and this may have avoided the issue 
of a breach notice.” 

6 Further Observations 

No further observations were received. 

7 Consideration 

7.1 Since 1 July 2022, it has been possible for Integrated Care Boards to take on delegated 
responsibility for the commissioning of pharmaceutical services. NHS England made 
the decision which is the subject of this appeal. NHS Resolution will issue this decision 
to NHS England and it is for NHS England to inform the relevant Integrated Care Board 
if commissioning of NHS pharmaceutical services has already been delegated to the 
Integrated Care Board in the area relevant to this appeal. 

7.2 Under Regulation 71(1) “Breaches of terms of service: breach notices” of the NHS 
(Pharmaceutical and Local Pharmaceutical Services) Regulations 2013 (“the 
Regulations”), a Breach Notice may be issued: 

71. (1) Where an NHS chemist (C) breaches a term of service and the breach is not 
capable of remedy, the NHSCB may by a notice (“a breach notice”) require C not to 
repeat the breach.  

7.3 I note that in the Regulations an NHS Chemist means “an NHS appliance contractor or 
an NHS pharmacist”.  An NHS pharmacist is defined as “a person included in a 
pharmaceutical list of the type referred to in regulation 10(2)(a);”.  Regulation 10(2)(a) 
states: 

10(2) “Those lists (which are pharmaceutical lists) are  

(a) a list of persons who undertake to provide pharmaceutical services in particular by 
way of the provision of drugs;” 

7.4 The Regulations contain no definition as to what constitutes a breach of terms of 
service which is not capable of remedy. 

7.5 I note that the pharmacy is included on the pharmaceutical list and that there is no 
dispute between the parties with regard to this.  The Appellant is therefore an NHS 
Pharmacist and thus an NHS chemist for the purposes of Regulation 71(1). 
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7.6 I note that the Breach Notice was issued pursuant to Regulation 71(1) and is compliant 
with the requirements of a breach notice as it includes the nature of the breach and an 
explanation of the Appellant’s right of appeal under Regulation 77(1)(c).  

7.7 Under Regulation 69(1) there is provision for local dispute resolution [between the 
parties] before serving breach notices.    

7.8 The Appellant was advised, on first contacting NHS Resolution, that local dispute 
resolution should be undertaken in the first instance.  The Appellant has indicated that, 
on subsequently contacting NHS England, it did not receive any response and, with the 
period for making an appeal coming to a close, considered it prudent to apply for 
dispute resolution.   

7.9 Given the chronology of events summarised at 7.27.1 to 7.27.7, I make an assumption 
that NHS England had concluded that it had attempted to resolve the dispute before 
issuing the Breach Notice. I note that there is no dispute raised by NHS England that 
the local dispute resolution process has not been exhausted.  Given that both parties 
do not dispute that local dispute resolution has been exhausted, I am content on this 
basis that the application for dispute resolution can continue. 

7.10 I note that the Appellant seeks to appeal against the decision of NHS England to issue 
a breach notice for failure to complete and submit the CPAF Pre-Visit Questionnaire.  

7.11 I note that NHS England makes reference to the “National Health Service (Charges 
and Pharmaceutical Local Pharmaceutical Services) (Amendment) Regulations 2020” 
(the “Amendment Regulations”) and a copy has been provided to me by NHS England.  
I note that the contents and application of these Amendment Regulations has not been 
disputed by the Appellant. 

7.12 I note that “Inspections and access to information” is found in Schedule 4 of the 
Regulations under paragraph 35. This paragraph was amended by the Amendment 
Regulations and, taking into account the amendments, states: 

35. Inspections and access to information 

(1) An NHS pharmacist (P) must allow persons authorised in writing by the NHSCB to 
enter and inspect P's pharmacy premises at any reasonable time, for the purposes of— 

(a) ascertaining whether or not P is complying with the requirements of this 
Schedule; 

(b) auditing, monitoring and analysing— 

(i) the provision made by P, in the course of providing pharmaceutical 
services, for patient care and treatment, including any arrangement 
made with a person in respect of provision of appliances, and 

(ii) the management by P of the pharmaceutical services P provides,  

where the conditions in sub-paragraph (2) are satisfied. 

(2) The conditions are that— 

(a) reasonable notice of the intended entry has been given; 

(b) the Local Pharmaceutical Committee for the area where the pharmacy 
premises are situated have been invited to be present at the inspection, where 
this is requested by P; 



 

12 

 

 

(c) the person authorised in writing (X) carries written evidence of X's 
authorisation, which X produces on request; and 

(d) X does not enter any part of the premises used solely as residential 
accommodation without the consent of the resident. 

(3) P must, at the request of the NHSCB or of X, allow it or X access to any information 
which it or X reasonably requires— 

(a) for the purposes mentioned in sub-paragraph (1); or 

(b) in the case of the NHSCB, in connection with its functions that relate to 
pharmaceutical services. 

(4) P must, at the request of the NHSCB, send to the NHSCB by means of an electronic 
communication of the type specified in the request any information to which a person 
authorised in writing by the NHSCB would have access during an inspection of P's 
pharmacy premises pursuant to sub-paragraph (1), if— 

(a) P has that information in a form which means it may be sent by that form of 
electronic communication; or 

(b) it is reasonable for the NHSCB to request that P convert that information 
into a form which means that it may be sent by that form of electronic 
communication (and the NHSCB does so request) 

5) P must, at the request of NHSCB or a person authorised in writing by the NHSCB to 
make the request, send to the NHSCB or that person by means of an electronic 
communication, a duly completed questionnaire, which is – 

(a) in a format approved by the NHSCB; and 

(b) for the purpose of enabling NHSCB, or a person authorised in writing by 
the NHSCB to determine whether or when it is necessary or expedient for a 
person authorised in writing by the NHSCB to undertake an inspection of P’s 
premises pursuant to sub-paragraph (1). 

(6) Before information is requested pursuant to sub-paragraph (5), the NHSCB must 
consult the person who is, for the time being, the person consulted under section 
165(1)(a) of the 2006 Act, in respect of pharmaceutical remuneration of NHS 
pharmacists on the terms of the request. 

7.13 I note that there is no dispute from the Appellant that NHS England sought to contact 
the pharmacy on several occasions throughout July and August 2022. 

7.14 I note the statement from the Appellant that it was not the owner of the pharmacy at 
this time. I further note that this is agreed by NHS England who confirms that the period 
when the questionnaire was running and the period when it was contacting the 
pharmacy was before the change of ownership had taken place.   

7.15 I have not been provided with a copy of any of the emails or reminders that were sent 
to the Appellant but NHS England has confirmed that the email address used during 
the period July and August 2022 was the premises specific email address for the 
previous owner of the pharmacy (pharmacy.fpw30@nhs.net).  I note that there is no 
dispute that reminders were sent and that they were sent electronically to this address.  
I note that the Appellant states that it had no access to this email address and there is 
no dispute between the parties that this is the case. NHS England has indicated that 
the Appellant’s pharmacy required a new NHS Net account following the change of 
ownership. 

mailto:pharmacy.fpw30@nhs.net
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7.16 I note that there is no dispute between the parties that the change of ownership had 
not occurred and the Appellant was not the owner of the pharmacy during July 2022 
when the original email asking for the CPAF to be completed was sent or in fact when 
the subsequent reminders in August 2022 were sent. The Appellant has confirmed that 
a change of ownership form was sent and received by NHS England (or by PCSE 
acting on behalf of NHS England). The Appellant has provided a letter dated 29 July 
2022 sent by PCSE by email to a personal googlemail account linked to the Appellant 
confirming receipt of the Appellant’s notice of commencement related to the change of 
ownership. There is also an email dated 23 August 2022 sent to the Appellant related 
to the commencement. That email appears to have been a reply to an email from the 
Appellant dated 5 July 2022.  

7.17 It is therefore clear to me that NHS England was aware or should have been aware in 
August 2022 that the pharmacy to whom it had sent reminders of the questionnaire 
was undergoing a change of ownership. The exact date the change of ownership 
application was granted has not been provided but by 29 July 2022 at the latest, NHS 
England was or should have been aware that the change of ownership was going to 
happen on 1 September 2022.  

7.18 I note that there is some dispute between the parties as to when the change of 
ownership actually took place.  In response to further information on this point, the 
Appellant has explained that it wished to amend the official change of ownership date 
to later than 5 September 2022 but was advised by PCSE to stick to the previously 
indicated date as only one change to the date was allowed and as it takes 28 days to 
update the pharmaceutical list, the change would occur in this time frame. The 
Appellant has provided a screenshot of an email from PCSE dated 5 September 2022 
that states that a commencement date can be changed only once and the 
pharmaceutical list has now been amended for the change.  

7.19 The Appellant has also provided correspondence from their solicitors who confirm that 
completion of the purchase of the pharmacy took place on 30 September 2022 and the 
delay was an ongoing dispute in relation to settlement of outstanding payments from 
the Seller’s company. There is also reference to the landlord being abroad and thus 
negotiations between the landlord and the Seller took longer than hoped. 

7.20 I consider that there are several points here. The first is that it seems the date of change 
of ownership could be considered the date the pharmaceutical list changes, the date 
the new pharmacy commences provision of services or a date linked to the completion 
of the legal process of buying the pharmacy. I do not consider it necessary to determine 
which of these is the actual date of change of ownership as I consider that this matter 
does not rest on this exact date. Instead I consider there is enough context that a 
change of ownership process was ongoing around July, August and September 2022.  

7.21 I now consider in more detail the correspondence between 13 September 2022 and 
the date the Breach Notice was issued.   

7.22 NHS England states that it “contacted the pharmacy on 13 September 2022 giving the 
pharmacy an opportunity to provide any mitigating circumstances as to why they failed 
to complete the questionnaire”.  Initially I was not provided with copies of this 
correspondence or confirmation as to which email address this was sent. It was 
therefore not clear whether this communication was sent to an email address specific 
to the Appellant, i.e. the new owners, or the “old” pharmacy email address. This is 
relevant because NHS England indicates that PCSE told NHS England the day before 
(12 September 2022) of the change of ownership and the day after the reminder was 
sent (14 September 2022) NHS England, as confirmed by the Appellant, contacted the 
Appellant informing it of various actions which needed to be completed, which included 
registering for the DSP toolkit and an NHSmail account.  

7.23 I requested that the parties provide further information on these two pieces of 
correspondence. NHS England has confirmed that the 13 September 2022 reminder 
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was sent to the “old” pharmacy email address but that the 14 September 2022 email 
was sent to a different email address which had been provided to NHS England by 
PCSE.  

7.24 The Appellant has indicated that it received the 14 September 2022 email and started 
to action obtaining the new NHSmail address the next day. The Appellant has provided 
a screenshot of correspondence between it and the NHSmail user helpdesk dated 14 
September 2022 asking how to create its own pharmacy email account. The Appellant 
states that it did not receive any notifications or emails from NHS England regarding 
the questionnaire and had it received an email it would have actioned it immediately as 
it did so with the 14 September 2022 email. 

7.25 The fact that NHS England sent an email about a new NHSmail address a day later 
also indicates to me that NHS England was aware at that time that the existing NHSmail 
address could not be accessed by the new owners who had, by that time, commenced 
provision of services (or at least that was the understanding of NHS England at that 
time).  

7.26 The Appellant has confirmed the new premises specific email address 
(pharmacy.fe318@nhs.net) and that two members of staff have live, linked NHSmail 
accounts and that this was set up on 11 October 2022.  It was not initially clear from 
the comments of the Appellant why it took from 14 September 2022 until 11 October 
2022 to set up an email address. Both parties have indicated that this should usually 
take 48 hours. I requested further information and the Appellant has indicated (and 
provided some screenshots of correspondence) that it faced technical issues with the 
email set up and liaised with the NHSmail user helpdesk. There are various dates to 
the correspondence including 27 September, 5 October, 6 October and an email from 
the NHSmail helpdesk dated 10 October 2022 which contains the email address of the 
shared mailbox (as set out at the start of this paragraph).  Although only a small number 
of screenshots of the correspondence were provided to me, and it is not always clear 
what the issue was or whether the delay was simply the Appellant not providing the 
required information promptly, I am satisfied that the Appellant was taking steps to set 
up a new email address shortly after receiving the 14 September 2022 email from NHS 
England.  

7.27 I have summarised a chronology of events:  

7.27.1 At some point before 29 July 2022, NHS England was aware of a change of 
ownership application relating to the pharmacy (and that this had been 
granted). 

7.27.2 Since at least 5 July 2022 and definitely in late July and August 2022, NHS 
England, via PCSE, had been liaising with the new owner, via an email address 
which was not the pharmacy.fpw30@nhs.net email address to which NHS 
England had been sending reminders of the questionnaire. 

7.27.3 NHS England, via PCSE, was aware that the commencement of the new 
pharmacy was going to take place in early September. NHS England was told 
by PCSE on 12 September 2022 of the change of ownership taking place. It 
appears that 1 September 2022 was considered to be the effective date of 
change of ownership. 

7.27.4 On 13 September 2022 NHS England sent a reminder of the questionnaire to 
the pharmacy.fpw30@nhs.net email address. 

7.27.5 On 14 September 2022, NHS England sent correspondence to a different 
pharmacy email address indicating that the new owner needed to set up a new 
NHS mail account. 

mailto:pharmacy.fe318@nhs.net
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7.27.6 Although the Appellant began the process of setting up a new email address 
on 14 September 2022 there were delays which appear to be technical with 
correspondence between the Appellant and the NHSmail helpdesk confirming 
this. 

7.27.7 On 10 October 2022, the new email address (pharmacy.fe318@nhs.net) was 
received by the Appellant.  

7.27.8 On 17 October 2022, NHS England issued the Breach Notice.  

7.28 NHS England states that if it had been provided with the new owner’s NHSmail address 
(presumably before it issued the Breach Notice on 17 October 2022) then it would not 
have issued the Breach Notice.  In its further comments, NHS England states: 

7.28.1 “…had NHS England received a new email address for the pharmacy before 
the email went out on the 13 September 2022 the pharmacy would have had 
the opportunity to provide mitigating circumstance for not completing the 
questionnaire, these would have been reviewed by the PSRC and this may 
have avoided the issue of a breach notice”. 

7.29 On the basis of the information above, I consider that it was not reasonable for NHS 
England to send a reminder on 13 September 2022 to the pharmacy.fpw30@nhs.net 
email address. At this point in time, NHS England was aware (or should have been 
aware) of the change of ownership and were under the impression that the pharmacy 
had commenced service provision.  

7.30 It was also aware that the pharmacy needed a new email address as the pharmacy 
was changing its ODS code. As the email address includes the ODS code, a new email 
address was necessary. NHS England told the Appellant this on 14 September 2022 
using the email address to which it (or PCSE on its behalf) had been successfully 
communicating with the Appellant for at least a couple of months. Despite being aware 
of this, NHS England chose to send the reminder to an email address that it knew or 
should have known was not an email address to which the new owner had access. 

7.31 I must point out that I do not consider there was a requirement on NHS England to 
send any reminder in September given the previous multiple reminders but because 
NHS England did actually send one out, and by that time it had been told that the 
change of ownership had occurred and knew or should have known that the new owner 
did not have access to that email address and was actually liaising with the Appellant 
via a different email address, I consider NHS England should have taken steps to 
enquire with the Appellant which email address it could send the reminder.  

7.32 I must make the comment at this point that it is the change of ownership and the 
sending of the 13 September 2022 reminder that has changed what I would otherwise 
consider to be the usual position – i.e. that NHS England can use the NHSmail address 
of the pharmacy to send out these types of reminders and the onus is on the pharmacy 
to ensure the account is checked.  

7.33 I must also make a second point – I do not consider that a change of ownership must 
“end” an ongoing performance management process that relates to a specific 
pharmacy. A pharmacy changing hands should not automatically end any process that 
might lead to a breach or remedial notice in relation to that pharmacy. I appreciate that 
genuine new owners will probably not have contributed to the actions that led to the 
breach or remedial notice but as the entry in the pharmaceutical list continues for the 
pharmacy premises, there is no “ending” of the pharmacy premises that would usually 
end any performance management process.  

7.34 I consider this akin to a contract novation where, to all intents and purposes, the 
contract continues but with a new provider. Existing contract performance issues do 
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not automatically end with the novation and it is for the old and new providers to 
determine how to deal with any losses or costs flowing from a previous action.  

7.35 I also consider that it is for the commissioner to take a view on whether a performance 
management process ends or continues on a change of ownership. There may be 
situations in which it is entirely reasonable for a process to be brought to an end, e.g. 
if the actions were solely by a specific person who, after a change of ownership, will no 
longer have anything to do with the pharmacy.  

7.36 I return then to the comment by NHS England that it would not have issued the Breach 
Notice if it had been sent the new owner’s NHSmail address (presumably before NHS 
England issued the Breach Notice on 17 October 2022).   

7.37 NHS England indicates in its further representations that, had it received the new email 
address, it would have enabled the Appellant to provide mitigating circumstances for 
not completing the questionnaire which may have avoided the issue of the Breach 
Notice.  

7.38 I note that NHS England’s view is that a pharmacy must have the email address and 
the Appellant did not provide the new email address to it.  

7.39 I consider that there is some fault to be placed on both parties here. NHS England 
should not have sent the reminder to an email address that it knew or should have 
known was not accessible by the new owner of the pharmacy particularly when it (or 
PCSE acting on its behalf) had been successfully communicating with the Appellant 
via a different email address for the previous two months. But it is also clear that had 
the Appellant provided the updated email address to NHS England when it received it 
on 10 October 2022, this might have prevented the issue of the Breach Notice.  

7.40 This has been a difficult matter to determine. I consider that, where a change of 
ownership has occurred, there is no requirement on NHS England to send a further 
reminder to new owners before issuing a breach notice on a performance management 
matter – it is for NHS England to consider the appropriateness of this. But, if a further 
reminder is sent, it should be sent to an email address that NHS England reasonably 
believes would be checked by the new owners (especially if there has been 
communication for some time prior to that point between NHS England or a party acting 
for NHS England and the new owners) and not an account that NHS England knew or 
should have known would not be checked by the new owners. For this reason, and 
because I must determine whether the Breach Notice should have been issued or not, 
I consider it appropriate to substitute a decision to issue the breach notice with a 
decision to not issue a breach notice. 

7.41 It seems from NHS England’s further comments that a new NHSmail account may not 
always be required following a change of ownership although was required in this 
particular situation. I therefore consider that this determination is very much specific to 
its own facts. 

7.42 I have no information before me as to whether NHS England still requires the pharmacy 
to complete the CPAF questionnaire. 

7.43 I note that NHS England has now been provided with a copy of the pharmacy premises 
specific email address and confirmation that two members of staff have live linked 
NHSmail accounts to it. 

7.44 I consider that NHS England can now indicate to the Appellant via the new email 
address whether it requires the CPAF questionnaire to be completed.  
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8 Decision 

8.1 I am of the view that under NHS Resolution’s powers, as set out in paragraph 9(5) of 
Schedule 3 to the Regulations, I may either confirm the decision of NHS England or 
substitute for that decision any decision that NHS England could have taken when it 
took that decision. 

8.2 Pursuant to paragraph 9(5)(a) of Schedule 3 to the Regulations I substitute the decision 
of NHS England to issue a breach notice with a decision to not issue a breach notice. 
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