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COVID-19 PAYMENTS FROM LLOYDS PHARMACY Email: nhsr.appeals@nhs.net
(“THE APPELLANT”)

1 OUTCOME
1.1 | consider that paragraph 7(1) of Schedule 3 of the Regulations provides

discretion for me to determine this appeal in such manner (including with regard
to procedures) as | see fit. | therefore substitute the decision of the NHS
Business Services Authority (“NHS BSA”) to refuse the claim with the decision
to make final determinations on certain aspects of the claim (as set out in this
determination) and to provide a further opportunity to the parties to provide
comments on the appeal for me to consider before providing a determination
on all remaining matters.

1.2 For clarity | set out in the paragraphs below my expectations of each party in
relation to the further opportunity to provide comments.

1.3 In respect of the NHS BSA, it should provide:
1.3.1 the original claim from the Appellant;
1.3.2 the Appellant’s request for an internal review;

1.3.3 comments on the whether evidence provided by the Appellant is
acceptable in relation to the requirements of the Drug Tariff; and

1.3.4 any other comments it considers appropriate, bearing in mind the
comments | make in this determination.

1.4 In respect of the Appellant, it should:

1.4.1 explain why it refers to the payments as “recognition” and the evidence
provided refers to a "thank you" or "bonus" payment;

1.4.2 how these costs fit under the wording of the Drug Tariff;
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1.5

1.6

1.7

1.8

1.9

1.10

1.4.3 provide any other comments it considers appropriate bearing in mind
the comments | make in this determination, particularly in respect of the
type and nature of the evidence provided; and

1.4.4 consider whether it can provide any other evidence that the payments
were incurred and recorded during the Relevant Period.

Both parties should provide comments on:
1.5.1 The category of cost under which the claim was originally made.

| am setting a strict deadline for receipt of additional comments which is 21
days (not working days) from the date of this determination.

I will not consider any information provided outside the timescale set out above.

The parties should also note that | will not take into account any comments
made in relation to matters that | have already finally determined in this
determination.

On receipt of any additional comments provided in the timescales | set out
above, | will consider whether it is appropriate to provide the other party with a
chance to provide final observations on those comments.

I will then make a final determination on those aspects of this appeal which |
have not already finally determined.

A copy of this decision is being sent to:
Lloyds Pharmacy

NHS BSA
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Email: nhsr.appeals@nhs.net
DISPUTE AGAINST DECISION TO RECOVER

COVID-19 PAYMENTS FROM LLOYDS PHARMACY
(“THE APPELLANT”)

1 INTRODUCTION
1.1 The Appellant appealed the decision to recover Covid-19 Payments.

1.2 The Secretary of State for Health and Social Care, pursuant to the National
Health Service Litigation Authority (Pharmaceutical Remuneration — Payments
Disputes) (England) Directions 2022 (the “Payment Disputes Directions”), has
directed that NHS Resolution determines this type of appeal on their behalf. I,
as an authorised officer of NHS Resolution, have made this determination.

2 CLAIM

Neither party provided a copy of the Appellant’s claim form for reimbursement of Covid-
19 costs.

3 DECISION

The NHS BSA sent a decision to the Appellant on 2 November 2023. The decision
stated:

3.1 “Thank you for your help in providing us with additional evidence and
documents for Lloyds COVID-19 costs claim and answering our additional
guestions from 14 October 2022.

3.2 As you are aware, only a select sample of branches were originally requested
for post-payment verification. However, due to questions around some of the
elements of Lloyds claim, you opted to bring all Lloyds pharmacies into
verification.

3.3 We have now reached a position where we have reviewed the entirety of your
claim. Please find below, our final determination.

3.4
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3.5

3.6

3.7

3.8

3.9

Post Payment:

All 17 accounts which were originally brought into post-payment verification are
now verified:

FK994

FMA37

FHT24

FD560

FQO13

FHV40

FTP99

FM501

FJQ15

FDF44

FTG20

FVNO7

FM756

FEJ82

FQJ96

FQX41

FHP13

We do still propose a recovery of the £1,239,022.66 for the pro rata thank
you payments which represented a part of LIoyds claim. These payments
are considered out of scope of the service.

If you do not agree with the recovery of this payment, you have the right to
appeal as specified in the Drug Tariff. To exercise your right to appeal, you
must first request an independent internal review. You will not be able to
progress to an appeal if the disputed amount has not been reviewed by
the independent internal review panel first.

You have 30 days from receipt of this letter to notify us that you would like an

independent internal review. To do this, please send us an email by 11:59pm
on Friday 2 December 2022 to nhsbsa.covidclaims@nhs.net please include
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in the subject line your company name and the words ‘Review Request’ to help
us identify your request. In the email you must state that you want the amount
of the claim that not has not been assessed as payable, or any part of that
amount, to be reviewed by the independent internal review panel. You should
state why you disagree with the amount of the claim not payable, including why
you believe that the evidence provided supports a higher claim and/or why you
believe any rejected costs are in scope of the Drug Tariff Part VIA paragraph
15. We will send the information you have provided to the NHSBSA during the
claims process to the independent internal review panel and a copy will be
provided to you. You may include additional supporting evidence for the
panel to consider or a further explanation in relation to information
previously provided to the NHSBSA if you believe this is relevant. Any
additional supporting evidence must be provided by the date above. The
panel will only look at the part of the claim in dispute i.e. the part that you ask
to be reviewed.”

INTERNAL REVIEW

NHS Resolution has not been provided with a copy of the communication in which the
Appellant requested a review of the aforementioned decision.

The outcome of the NHS BSA internal review was communicated to the Appellant by
email dated 21 February 2023.

4.1

4.2

4.3

4.4

4.5

“Following your formal letter requesting an independent review of NHSBSA'’s
final determination relating to your pharmacy’s COVID-19 costs reimbursement
claim, an independent internal review panel met to discuss the disputed
amounts of your claim.

As you requested, the sum under review by the panel for Lloyds Pharmacy,
amounted to £1,239,022.66.

The review panel concluded that they are not satisfied that the payments made
to staff fall within the scope of this service, as set out in the Drug Tariff, and
agreed with the NHSBSA'’s final determination that the outstanding amount
should be recovered.

If you disagree with the amount of your claim determined to be payable, you
can appeal the disputed amount to the Secretary of State under section 9(6) of
the NHS Act 2006 within 30 days from the date of receipt of this letter. To do
this, please send an email by 11:59pm on Thursday 23 March to
nhsr.appeals@nhs.net. This email must include:

the full name and email address for the person(s) responsible for the
appeal;

45.1 astatement describing the nature and circumstances of the claim;
45.2 what the appellant sees as the appropriate outcome;

453 a copy of this letter, confirming that the process has been
exhausted;

45.4 accompanying bundles of documents should be indexed and
paginated. The appellant should not assume that NHS Resolution



is familiar with particular systems and processes. Clear and
specific reference should be made to any pages in the bundle
upon which the appellant relies in support of a particular
representation.

4.6 If no appeal is made to NHS Resolution by the specified deadline, we will make
a recovery of the outstanding amounts at the earliest opportunity and consider
the matter closed.”

THE DISPUTE

In an email dated 23 March 2023 and addressed to NHS Resolution, the Appellant
appealed against the NHS BSA'’s decision. The grounds of appeal are stated below:

5.1

52

5.3

54

55

5.6

‘I am writing to appeal against the independent review of the NHSBSA to
recover COVID-19 cost claim from Lloydspharmacy of £1,239,022.

A total claim was initially made by Lloydspharmacy to NHSBSA in August 2021
of £15.3m for 1030 pharmacies to cover all additional costs relating to the
period of March 2020 to March 2021. A value we believe was still significantly
below contractor claim averages and below initial market amounts
independently estimated.

A part of this claim was for £1.2m across these 1030 pharmacies (average of
£1,195 per pharmacy contractor). This was to recognise significant additional
work and hours that was spent in pharmacy by all members of pharmacist
dispensary staff during this unprecedented demand for pharmacy. Due to this
increased demand it was agreed in March 2020 by Lloydspharmacy
management, that rather than spend additional time focussing on overtime
claims dispensary colleagues should focus on supporting patients for which
their additional efforts would be recognised at a later stage. It was a result of
this decision, that the total Lloydspharmacy claim to the NHSBSA did not
explicitly include any overtime payments for staff.

At the end of March 2021 which also aligns to the Lloydspharmacy accounting
period end, it was decided by Senior Management of Lloydsharmacy and the
shareholders at the time that additional staff payments should be made to all
colleagues of a pro rata amount £150 per FTE. This value was to recognise the
period of additional work and overtime efforts above contractual employment
hours covered during April 2020 to March 2021. Although this decision was
made in March 2021, the time it took to process these amounts for all
colleagues meant this was not processed into colleague payslips until June
2021.

The Lloydspharmacy Senior Management in March 2021 when agreeing to this
additional payment to staff, also took into consideration that various
communications were made publicly by PSNC stating that all incremental costs
would be captured. These costs were expected to be covered in the pharmacy
COVID advance, or a future COVID cost claim process which was not
determined at the time.

I hope from the details above, it will be recognised that although the cash
payment was made in June 2021, the nature and intent of this payment was to
recognise Lloydspharmacy dispensary staff for all their efforts during this
unprecedented high demand period on Community Pharmacy from March
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5.7

2020. Additionally in the absence of a published claim process at the time, the
payment was considered in the view that all additional costs would be able to
be claimed appropriately.

Taking into consideration all of the above, | hope you will be able to confirm the
value of £1.2m will not be recovered from Lloydspharmacy as originally
identified in the attached email.”

SUMMARY OF REPRESENTATIONS

This is a summary of representations received by NHS Resolution following the appeal.

6.1

The NHS BSA stated:

6.1.1

6.1.2

6.1.3

6.1.4

6.1.5

6.1.6

6.1.7

6.1.8

“As detailed in the NHSBSA’s final determination email (Lloyds
Pharmacy Final Determination - Covid Claims Post Payment
Verification.msg), an amount totalling £1,239,022.66 from Lloyds
Pharmacy’s claim was left outstanding due to being judged to be out of
scope of the service and therefore not eligible for reimbursement.

There are two reasons for the NHSBSA determining that the payments
were out of scope of the service.

The first being that the payments were made in June or July 2021. The
Appellant states in their application June 2021 but the attached Excel
file states July 2021(Store Request Back Up email.xlIsx, ‘“Top up pay
for Covid work’ sheet). Either month is outside of the time period of
which certain costs that had been incurred by pharmacies, could be
reimbursed under this service. Only certain costs that had been incurred
between 1 March 2020 and 31 March 2021 could be claimed for
reimbursement.

Secondly, the payments were not incurred directly as a result of the
COVID-19 pandemic but rather as the result of a business decision.
This is confirmed by the Appellant in their application to NHS
Resolution:

“...it was agreed in March 2020 by Lloydspharmacy management, that
rather than spend additional time focussing on overtime claims
dispensary colleagues should focus on supporting patients for which
their additional efforts would be recognised at a later stage.”

The application goes on to state:

“At the end of March 2021...it was decided by Senior Management of
Lloydsharmacy and the shareholders at the time that additional staff
payments should be made to all colleagues of a pro rata amount £150
per FTE.”

It is made clear that a business decision was taken not to calculate and
pay staff overtime payments, instead opting for a pro rata payment of
£150. These payments are referred to as “thank you” and “bonus”
payments in screenshots of emails provided by Lloyds as evidence for
their claim in the attached Excel file (Store Request Back Up
email.xIsx, ‘Emails’ sheet).



6.1.9 The wording and calculation of these payments can only be construed
in one way and that is that these were bonus payments made to their
staff. Contractual payment, or salary, are genuine costs that are
reimbursable under this scheme, however, payments of this type would
never be deemed as “thank you” or “bonus”. As these payments are a
bonus, they should not therefore be reimbursed using public funds.

6.1.10 It remains the NHSBSA’s determination that these costs are not in
scope of the reimbursement of COVID-19 costs service. The evidence
provided to the NHSBSA shows that the payments were made to staff
outside of the relevant timeframe and it also shows that the payments
were bonuses, not COVID-19 related costs that were incurred in
delivery of NHS pharmaceutical services. Therefore, the costs are not
suitable for reimbursement under this scheme.

6.1.11 Anindependent internal review panel, comprised of colleagues with no
involvement in the handling of the claims by pharmacy contractors from
both the NHSBSA and DHSC, is also in agreement with the NHSBSA'’s
determination.”

6.1.12 NHS BSA provided a copy of the information referred to in its
representations above.

OBSERVATIONS

No observations were received by NHS Resolution in response to the representations
received.

CONSIDERATION

8.1

8.2

8.3

8.4

Direction 2 of the Payment Disputes Directions directs me to determine a
dispute in respect of a decision pursuant to a provision of the Drug Tariff not to
pay a claim for payment that is made by an NHS pharmacist in respect of Covid-
19 related costs.

The Payment Disputes Directions do not define Covid-19 related costs. | refer
later in this determination to the section of the Drug Tariff where provisions
related to reimbursement of Covid-19 related costs incurred by pharmacy
contractors are set out.

Direction 4 of the Payment Disputes Directions requires me to determine the
appeal by dismissing it if:

8.3.1 the Appellant has been advised that an appeal must be brought within
30 days of the date the Appellant was notified of the decision and the
appeal was not brought within that timescale; or

8.3.2 | am of the opinion that notification of the appeal contains no valid
grounds of appeal (for example because it amounts to a challenge to
the legality or reasonableness of the Payment Disputes Directions, the
National Health Service (Pharmaceutical and Local Pharmaceutical
Services) Regulations 2013 (the “Regulations”) or the Drug Tariff).

| consider that | am not required to dismiss the appeal pursuant to Direction 4
as:



8.5

8.6

8.7

8.8

8.9

8.10

8.4.1 the NHS BSA advised the Appellant of a 30 days’ timescale for appeal

and the appeal was received within that timescale; and
8.4.2 the grounds of the appeal are valid.
Direction 6 of the Payment Disputes Directions states that | may determine the
appeal without hearing any oral representations but if an appellant asks to

make oral representations a hearing must be arranged unless | am satisfied
that:

8.5.1 a hearing is unnecessary; or

8.5.2 | must dismiss the appeal by virtue of Direction 4.
The Appellant has not requested a hearing. On the basis of the information
before me | have considered that it is unnecessary to hold an oral hearing.

I have before me the papers considered by the NHS BSA. | also have before
me the responses to NHS Resolution’s own statutory consultations.

I have considered further the requirements relating to payment arrangements
set out in the Drug Tariff.

The relevant provisions are set out in Part VIA of the Drug Tariff. They explain
that claims must be submitted to the NHS BSA between 5 July and 15 August
2021 by completing and returning the claim form. No party has indicated that
the Appellant’s claim was not submitted in accordance with the timescales and
claim form.

The following table is Table 1 as set out in Part VIA of the Drug Tariff:

Category of Includes Excludes Acceptable
costs evidence
1 | Additional - Additional staff - Additional | Includes:

staff costs costs for staff costs

due to Covid- backfilling staff for regular | - Invoices

19 that were ill, (non- for locums
shielding or self- Covid-19 - Overtime
isolating due to related) paid for
Covid-19 absences staff
Additional staff - Deferred - Increased
costs to deal with annual overall
the increased leave staff bill
demand in/ time - Staff costs compared
needed for the for Bank to previous
provision of NHS Holiday years
pharmaceutical openings
services (funded

separately)
2 | Costs for Costs for Covid- - PPE and Includes:

making 19 related hand

premises cleaning/hygiene sanitiser - Invoices/

Covid-secure products (provided/ receipts




Costs for

funded

messaging and separately)
barriers - Costs up
Costs exceeding to £300 for
£300 for adjusting adjusting
premises to premises to
support social support
distancing social
distancing
(funded
separately)
IT and Hardware costs Includes:
communication (e.g. phones,
costs to laptops, - Invoices/
support remote webcams) receipts
working and Software costs
virtual patient (e.g. software
contact due to licences) Additional
Covid-19) evidence is
required to
demonstrate
that the costs
are Covid-19
related, e.g.
evidence of
spend in
previous
years,
justification
that these are
additional
costs as a
result of
Covid-19
Notified Notified closures Closures Contractors
closures for for infection not notified | are
infection control purposes to NSHE&I | asked to
control where all staff had Closures specify the
purposes to self-isolate not for the | dates and
(maximum 14 Notified closures purpose of | humber of
days) for infection infections | days
control purposes control the pharmacy
of pharmacies in Closures closed
health centres for following
business notification of
reasons NHSE&I.
Closures | Following
exceeding | confirmation
14 days from NHSE&I
that the
contractor
notified
the closure

and that the
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8.11

closure is in
scope,
contractors
will be paid
according to
paragraph 7d.

The following wording is set out in Part VIA under Table 1 above (the numbering
is taken from the October 2022 version of the Drug Tariff):

“8.8 Each claim must:

(@) Confirm that it is for Covid-19 related costs in the four
categories in table 1, incurred between 1 March 2020 and 31
March 2021 for the delivery of NHS pharmaceutical services.

(b) Specify the amount claimed in each category of costs
(categories 1 to 3) and the evidence available to support the
claim.

(c) Confirm that the documentation to evidence the value of
the claim will be made available to the NHSBSA on request
within 5 working days upon receiving a request from the
NHSBSA.

(d) Where a claim is made for closures agreed by NHSE&,
confirm that the closure was agreed with NHSE&I, the period
of the closure, the number of days the pharmacy was closed
and the name of the NHS authority that was notified of the
closure. If confirmed by NHSE&I that the closure was notified
and is in scope, contractors will be paid their average daily
fees in 2019/20 plus their average daily number of dispensed
items in 2019/20 multiplied by £0.77 to reflect medicine
margin for each day they were closed between 1 March 2020
and 31 March 2021 for a maximum of 14 days.

(e) Be submitted by 15 August 2021.
8.9 Claims that do not meet the criteria set out in paragraph 8.8 will be rejected.

8.10 Claims will be reviewed before or following payment. Where the evidence
submitted does not support the claim, the payment will either be reduced before
it is made to the contractor or, if payment has taken place, the over-payment
will be recovered from the contractor’s next monthly payment. If a contractor
does not agree with the reduction of their payment or the recovery of the
difference between the amount claimed and the amount paid, then they should
notify the NHSBSA that they want the amount of the claim that has not been
assessed as payable, or any part of that amount, to be the subject of an
independent internal review within 30 days from the date or receipt of the letter
from the NHSBSA setting out the review process. A contractor should specify
in the notification why they disagree with the amount of the claim not payable,
including why they believe that the evidence provided supports a higher claim
and/or why they believe any rejected costs are in scope of the claims process.
A contractor may provide additional evidence to support the independent
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8.12

8.13

8.14

8.15

review. The independent review will only look at the part of the claim that the
contractor states is in dispute. The NHSBSA will inform the contractor of the
outcome of the independent review and will confirm the additional amount of
the claim payable following independent review. If following independent
review, a contractor still disagrees with the amount of the claim payable then
they can appeal the disputed amount to the Secretary of State under section
9(6) of the NHS Act 2006 within 30 days from the date of receipt of the letter
from the NHSBSA informing the contractor of the outcome of the independent
review and setting out the appeal process.

8.11 Claims reviewed before payment in full will be made will include:

(a) Claims exceeding one third of annual NHS income in
2020/21 for contractors who opened after March 2019 or an
average of 2019/20 and 2020/21 income for contractors who
opened before March 2019;

(b) Claims where initial review identifies a risk of a potential
error that could result in a significant overpayment.

Partial payment to contractors whose claims fall under categories 8.11a and
8.11b will be made to ensure the recovery of Covid-19 advance during the
verification of these claims does not unreasonably affect contractor’s cashflow.

Contractors will not automatically receive the amount they have claimed. Once
the total number of claims is in, HM Treasury will be asked to determine the
funding envelope for the claims. If the envelope is the same as the amount
claimed, the claims will be paid in full. If some form of capping mechanism
proves necessary, then this will be set out in a Drug Tariff determination that
will be published in September.”

I note that the following documents have not been provided to me:
8.12.1 The Appellant's original claim; and
8.12.2 The Appellant's request for an internal review.

| have been provided with the original decision of the NHS BSA and the
decision of the internal review but these provide very little detail on the evidence
submitted by the Appellant or the arguments put forward regarding the claim.
Furthermore, the reasons provided by the NHS BSA do not fully explain how
the decision that the payments were out of scope was reached.

The appeal relates to £1,239,022.66, stated by the Appellant to be a Covid-19
cost claim. It is unclear under which category of cost these claims were made.
| consider that, without this and further information from the parties, | am unable
to fully and finally determine this appeal. For this reason, and as indicated
below, | consider it appropriate for both parties to have a further opportunity to
comment on this appeal. | also set out at the end of this determination the
matters on which | require further comments from the parties.

I note that no evidence was provided by the Appellant as part of its

representations, and that the evidence, as provided by the NHS BSA, consists
of an Excel table and two emails.
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8.16

8.17

8.18

8.19

8.20

8.21

I note that the NHS BSA has stated that there are two grounds under which it
has determined that the payments were out of scope of the Drug Tariff, as set
out in its representations:

8.16.1 The payments were made outside of the time period set out in the Drug
Tariff (1 March 2020 and 31 March 2021, the “Relevant Period”); and

8.16.2 The payments were not made as a result of Covid-19, but were a
business decision.

I will consider these points in more detail, starting with the question of the timing
of the payments. The Appellant’s appeal indicated that payments were made
in June 2021, as noted by the NHS BSA. However, | note that, as pointed out
by the NHS BSA, July 2021 is indicated in the aforementioned emails. |
consider it necessary for the Appellant to provide further clarification as to
which date the payment took place. Regardless, | consider that the making of
the payment did occur outside of the Relevant Period under the Drug Tarif, no
matter which date is the correct one.

Nevertheless, | consider that simply because payment was made outside the
Relevant Period, this does not provide conclusive proof that Covid-19 related
costs were not incurred within the Relevant Period. The Drug Tariff Part VIA
expressly refers to costs incurred, not costs paid. It states:

8.18.1 “Pharmacy contractors can claim for specific categories of Covid-19
related costs incurred between 1 March 2020 and 31 March 2021
[emphasis added] in delivery of NHS pharmaceutical services.”

There is no definition of “incurred” in the Drug Tariff. Giving it its ordinary
meaning in the context of the surrounding wording, it is possible that a
pharmacy may incur costs at a certain time but actually pay those costs at a
later date. Evidence of payment does not necessarily indicate the date upon
which the costs to the pharmacy covered by that payment were actually
incurred. | note that the Appellant has explained that the reason for the payment
occurring outside of the Relevant Period was due to the time taken to process
the payment. It states that the decision to make the payment was taken in
March 2021 by its senior management. It is not clear to me whether this means
the payment was actually incurred within the Relevant Period. However, | note
that no evidence has been put forward to verify this claim. | need further
comments from the Appellant on this point, preferably with supporting
evidence, to consider the date upon which the costs could properly be
considered as "incurred".

I note that the NHS BSA's second ground for recovery relates to the wording
used by the Appellant in relation to the claim. In its appeal the Appellant states
that the payments are to:

8.20.1 "recognise the period of additional work and overtime efforts"; and
8.20.2 "recognise Lloydspharmacy dispensary staff for all their efforts".

| also note that, as pointed out by the NHS BSA, the email evidence describes

the payments as a "Thank you" and a "bonus". | consider that the Drug Tariff is
intended to reimburse pharmacies for specific categories of costs incurred
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8.22

8.23

8.24

8.25

8.26

8.27

8.28

8.29

during the Relevant Period. The paying out of bonuses does not appear to align
with any of these types of costs.

The Appellant has stated that the payments were made based on an
expectation that they would be covered by a Covid-19 cost claim process, at
paragraph 5.5 above. It has also stated that:

8.22.1 "the payment was considered in the view that all [emphasis added]
additional costs would be able to be claimed appropriately.”

| consider that these arguments do not support the Appellant's claim. Whilst |
am sympathetic to the Appellant that there was a lack of clarity as to the exact
nature of any Covid-19 cost repayment scheme in March 2021, the wording of
the Drug Tariff was available during the period when claims could be made.
This sets out 4 clear categories of cost under which claims could be made, and
it does not cover "all additional costs". Regardless of what the Appellant had
assumed, or expected, to be the case, the reality of the situation is that as per
the Drug Tariff, it can only:

8.23.1 "claim for specific categories of Covid-19 related costs".

Consequently, expectations it may or may not have held, do not add any weight
to whether the payment should or should not have been claimed. | therefore
seek the Appellant's opinion as to whether these were costs for which the Drug
Tariff allows reimbursement, or whether this was a business decision to reward
paid staff, as argued by the NHS BSA. | also, as set out above, request that
the Appellant explain under which category of Covid-19 costs this claim is being
made, so that | might properly consider how these arguments align with the
Drug Tariff.

As | noted above, there have been two pieces of evidence put forward by the
Appellant but it is unclear if the NHS BSA has accepted this evidence.

It is clear from the wording in Part VIA of the Drug Tariff that claims must be
evidenced. If there is no evidence, then the NHS BSA should not reimburse.

I must make the comment at this point that Table 1 does not expressly say what
documentation does and what does not constitute acceptable evidence of
additional staff costs. There is reference to “acceptable evidence” but this also
states “including” which to me is not clear whether the intention was to limit
acceptable to the matters listed or whether other forms of evidence could also
be acceptable. Looking at the actual list of items that are included as
acceptable evidence leads me to consider the latter. | set out why in the
paragraphs below.

There is reference to locum invoices as acceptable evidence. | consider that it
is generally expected that a locum would present the pharmacy with a formal
invoice stating the date and duration of work and the relevant amount. This is
relatively objective evidence of additional staff costs paid by a pharmacy.

There is also reference to “overtime paid for staff” but there is no indication as
to the form that evidence needs to take. One way of evidencing over time of
staff could be in the form of copies of payslips or perhaps print outs from
HR/finance/PAYE software showing that staff members were paid more than
in previous months as a result of additional hours worked. This is not expressly
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8.30

8.31

8.32

8.33

8.34

8.35

8.36

stated in Table 1 which leads me to conclude that evidence other than copies
of payslips may be acceptable.

Similarly “Increased overall staff bill compared to previous years” is also listed
as acceptable evidence in Table 1 but with no indication of the form of
documentation. | would expect a certain amount of formality to this information,
e.g. the pharmacy’s accounts across the relevant time periods. But again, this
could be evidenced in different ways.

Given the language used, | consider that Table 1 leaves a fair amount of
discretion to a pharmacy as to how to evidence these matters. Whether a form
of documentation is or is not acceptable will therefore need to be considered
from a common-sense, reasonable perspective.

| note that the NHS BSA has not provided any comments as to the acceptability
of the evidence, should it be considered in scope for the purposes of
reimbursement. As | have indicated above, the Appellant has stated that the
decision to make the payments at issue in this appeal was made during the
Relevant Period, but this assertion is not supported by the evidence. The NHS
BSA should comment on whether it considers the evidence provided thus far
acceptable. | also request that the Appellant consider its evidence, in light of
my comments above, and provide any such clarifying information as it sees fit.

| agree with the NHS BSA that the explanation provided by the Appellant is not
enough to reasonably satisfy me that certain amounts were incurred by the
pharmacy in relation to acceptable Covid-19 costs for the purpose of the Drug
Tariff. This is, however, my preliminary determination. For the reasons set out
below, | am providing the Appellant with a further opportunity to provide
evidence. | strongly suggest that the Appellant takes into account my
comments above if it chooses to provide further evidence or information.

The NHS BSA clearly failed to provide to the Appellant a reasonable
explanation of NHS BSA'’s original decision. In both the original decision and
the notification of the internal review decision, there is no explanation as to why
the payments were considered out of scope. On the basis of the information
before me, | consider that the Appellant has not had the opportunity prior to the
appeal process to understand the reasoning of NHS BSA and to respond to
that reasoning.

| consider that the NHS BSA should have provided full reasons why it deemed
any evidence unacceptable when it made its original decision. This would have
enabled the Appellant to respond to the reasons and provide any additional
evidence as part of the internal review. The internal review decision should also
have provided full reasons that the Appellant could then have challenged via
the appeal process. There should, therefore, have been two opportunities
before the appeal process for the Appellant to consider NHS BSA'’s full reasons
for refusal.

As there is no indication that the Appellant has had these full reasons at any
time prior to the NHS BSA'’s representations on the appeal and because there
is @ much shorter time provided to the Appellant to respond to the NHS BSA'’s
representations on appeal, | determine that:
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8.37

8.38

8.36.1 | give both parties additional time to comment on the claim and the
evidence and both parties should take into account the matters that |
have set out in this determination; and

8.36.2 on receipt of any additional comments provided in the timescales | set
out, | will consider whether it is appropriate to provide the other party
with a chance to provide final observations on those comments.

I will then make a final determination on all aspects of this appeal which | have
not already finally determined.

I note that neither party has submitted a claim for interest with regard to this
dispute so | make a final determination that no interest is payable on any sums
determined to be paid from one party to another in this appeal.

Decision

9.1

9.2

9.3

9.4

9.5

I have had regard to the Payment Disputes Directions, as outlined above, which
provide me with three options:

9.1.1 dismiss the appeal and confirm the decision;
9.1.2 substitute for the decision any decision that could have been taken; or
9.1.3 quash the decision, with or without remitting the matter for it to be taken
again subject to such directions as NHS Resolution considers
appropriate.
| consider that paragraph 7(1) of Schedule 3 of the Regulations provides
discretion for me to determine this appeal in such manner (including with regard
to procedures) as | see fit. | therefore substitute the decision of NHS BSA to
refuse the claim with the decision to make final determinations on certain
aspects of the claim (as set out in this determination) and to provide a further
opportunity to the parties to provide comments on the appeal for me to consider
before providing a determination on all remaining matters.

For clarity | set out in the paragraphs below my expectations of each party in
relation to the further opportunity to provide comments.

In respect of NHS BSA, it should provide:
9.4.1 the original claim from the Appellant;
9.4.2 the Appellant’s request for an internal review;

9.4.3 comments on the whether evidence provided by the Appellant is
acceptable in relation to the requirements of the Drug Tariff; and

9.4.4 any other comments it considers appropriate bearing in mind the
comments | make in this determination.

In respect of the Appellant, it should:

9.5.1 explain why it refers to the payments as “recognition” and the evidence
refers to a “thank you” or “bonus” payment;
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9.6

9.7

9.8

9.9

9.10

9.11

9.5.2 how these costs fit under the wording of the Drug Tariff;

9.5.3 provide any other comments it considers appropriate, bearing in mind
the comments | make in this determination, particularly in respect of the
type and nature of the evidence provided; and

9.5.4 consider whether it can provide any other evidence that the payments
were incurred and recorded during the Relevant Period.

Both parties should provide comments on:
9.6.1 the category of cost under which the claim was originally made.

| am setting a strict deadline for receipt of additional comments which is 21
days (not working days) from the date of this determination.

I will not consider any information provided outside the timescale set out above.

The parties should also note that | will not take into account any comments
made in relation to matters that | have already finally determined in this
determination.

On receipt of any additional comments provided in the timescales | set out
above, | will consider whether it is appropriate to provide the other party with a
chance to provide final observations on those comments.

I will then make a final determination on those aspects of this appeal which |
have not already finally determined.

-

Jonathan Haley
Head of Appeals
NHS Resolution
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